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Gypsy/Traveller Multi Agency Action Plan and Unauthorised Encampment Policy

Report by Director of Housing and Property

Summary

This report provides an update on the Multi Agency Action Plan for Gypsy/Travellers in the
Highlands. It also identifies new actions for the revised Action Plan 2010/2011. The report
also includes the Council’s revised Unauthorised Encampment Policy and Procedures.
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Introduction

The Multi Agency Action Plan for Gypsy/Travellers in the Highlands was
developed by a range of public sector agencies in Highland for the purpose of
promoting equality and providing a consistent partnership approach to
Gypsy/Traveller issues.

The Action Plan sets out a series of actions designed to improve access to
services and to improve the delivery of these services. The Action Plan is
available at
http://www.highland.gov.uk/livinghere/housing/gypsytravellersinhighland/

This report provides an update on progress across the 12 themes of the Action
Plan. The full update is available on the Members Bulletin with a summary in
section 2 of this report.

This report also highlights new actions for incorporation into the Action Plan for
2010/2011 at section 3.

Details of a revised and updated policy for managing unauthorised camping is
attached at Appendix 1 to this report and summarised in section 5.

Action Plan Progress

Theme A: Gypsy/Travellers experience less discrimination and harassment
Highland multi agency partners continue to develop service delivery
arrangements for the Gypsy/Traveller community in line with the principles and
general duties of relevant legislation.

Theme B: Gypsy/Travellers can more easily access services

There is improved coordination between agencies delivering outreach services.
Awareness briefings and training opportunities will support continuation of this

level of joint working.

The service contacts directory which was developed to support management of
unauthorised camping is being used to focus training and awareness raising for

H&P — 310 - HSW




2.3

2.3.1

2.4

24.1

2.4.2

2.4.3

2.5

251

2.6

2.6.1

2.6.2

2.6.3

2.7

2.7.1

2.8

2.8.1

staff with responsibility for Gypsy/Travellers.

Theme C: Gypsy/Travellers have improved employment and skills
development opportunities

Joint working has supported innovative approaches to engaging Gypsy/Travellers
in skills development opportunities ranging from one to one direct support, drop —
in services to group training in a college setting.

Theme D: Gypsy/Travellers have better places to stay and experiences of
housing and so have a better quality of life

There has been investment in 2 of the Council's 3 permanent sites. It is hoped
that further site improvements can be carried out this year.

A Gypsy/Traveller Accommodation Needs Assessment was carried out as part of
the Highland wide Development Plan and local Housing Strategy process.

Planning and Development are progressing a planning policy for
Gypsy/Travellers as part of the Highland Wide Development Plan 2011.

Theme E: Gypsy/Travellers are helped to make their communities safer and
have fewer incidents

Northern Constabulary and The Fire Service continue with a range of approaches
to promote safety and security under the HateFree Highland campaign.

Theme F: Gypsy/Travellers are able to access more opportunities to learn,
have better experiences of education leading to better educational
outcomes

Year End monitoring data 2009/2010 shows a positive impact. This includes
virtual learning options available through Highland’'s participation in a national
scheme supported by Scottish Travellers Education Programme (STEP).

There has been a national launch of handheld records and these will be updated
next term to reflect Curriculum for Excellence.

Awareness raising opportunities have been supported by Educational
Psychologists as part of teaching staff's professional development training.

Theme G: Improve the health of Gypsy/Travellers and their experiences of
health services

There is continued progress in developing awareness across NHS staff networks
and building a specific network of designated named staff. There have also been
developments in recruitment to Public Health and Health Improvement nursing
posts with specific remit for working with Gypsy/Travellers.

Theme H : Ensure health services are fully accessible to Gypsy/Travellers

There is a review of the Hand Held Health Records model.
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Theme I: Ensure that Gypsy/Travellers have access to /increased uptake of
health promotion and preventative services

A range of initiatives involving smoking cessation, immunisation, health
screening, well man services, ante-natal care, Childsmile Oral Health and bowel
screening have been promoted and delivered on an Outreach basis.

Theme J: Gypsy/Travellers are involved in planning and decision making
regarding services which affect them

There are proposals to develop ad-hoc consultation arrangements into a
Highland Wide representative group including young people, which is hoped
would encourage Gypsy/Traveller representation at the Multi Agency Partnership
Group.

Theme K: Increased staff awareness resulting in services being more
culturally sensitive, relevant and accessible

Mandatory Equality and Diversity training has been delivered across agencies.
Joint training and awareness on the revised and updated Unauthorised
Encampment Policy will also promote delivery of culturally sensitive and
appropriate services.

Theme L: The needs, issues and priorities of Gypsy/Travellers are
understood resulting in the delivery of services which meet needs and
aspirations

There are a number of actions aimed at developing involvement and consultation
with Gypsy/Travellers.

New Actions
The revised Action Plan will include the following new actions:
" To produce a Welcome pack for schools

" To support health and well being education for children not attending
mainstream school

" To promote pre school access to mainstream early years activities
including Bookstart Rhymetime

. To resource support and training events within education

. To produce a Planning Policy for the Highland wide Local Development
Plan

" To review independent advice and information services including a

Handbook for permanent site residents
. To monitor reported hate incidents

. To map wider geographic outreach services
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" To explore and support a Gypsy/Traveller representative group, including
a Youth Forum

. To deliver training and awareness raising briefings including a focus on
Unauthorised Encampments

" Continuous improvement of waste and refuse management at
unauthorised encampment locations (e.g., explore need for and provision
of portaloos)

Background to Unauthorised Encampment Policy and Procedures

The previous policy and guidelines on managing unauthorised encampments in
Highland was agreed by Housing and Social Work Committee in March 2002.

The revised and updated policy is being presented to Committee following a
successful briefing to staff and Members delivered by Dr lan Taggart of The
University of Aberdeen earlier this year at the Council Chamber in Dingwall. The
main issues arising from the session are summarised below:

" The Gypsy / Traveller community is a diverse one and there are many
examples of encampments which have not resulted in problems and / or
complaints.

" Gypsy Travellers are subject to the full range of civil and criminal law on

an equal basis and legislation will be equally enforced by the police.

. There are a number of legal remedies available in relation to unauthorised
encampments. Not all legal remedies are straightforward to enforce and all
will be subject to a test of reasonableness.

. Policy should aim to balance the rights of Gypsy Travellers with the rights
of the settled community. Travellers need to understand the needs of the
settled community and vice versa.

. A range of different services and agencies can be involved in unauthorised
encampments. Clear coordination and communications is important,
including communications with Gypsy / Travellers and the settled
community. Communication with local Members is also important.

" There could be better involvement of other public sector agencies in
dealing with unauthorised encampments on public land.

The draft Policy on Unauthorised Encampments aims to incorporate and clarify
these points.

Following positive feedback on this briefing a further Members briefing will be
delivered by Dr lan Taggart on Thursday 10 June 2010 in the Council Chamber,
Inverness.

Revised and Updated Unauthorised Encampment Policy and Procedures
The revised and updated policy on managing unauthorised encampments

attached at Appendix 1 to this report sets out the background and legal context
for managing unauthorised encampments.
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The specific roles and responsibilities of the various services and agencies
involved in the management of unauthorised camping are clearly detailed in
section 6 of the revised policy, in support of improved information and
awareness.

The need to clarify the Highland Council’s role and responsibility in relation to
unauthorised encampments on private land is clearly explained in section 8 of the
revised policy. In these circumstances the Highland Council does not have
capacity to instruct or progress legal action against encampments.

Annex 1 of the policy contains guidance on the range of legal mechanisms
available to manage unauthorised encampments.

Annex 2 is a summary of the Association of Chief Police Officers in Scotland
(ACPOS) operational guidance for the Management of Unauthorised
Encampments of the Gypsy/Traveller Community. The Northern Constabulary
are a key partner in the management of unauthorised encampments.

The policy also contains an updated directory of relevant staff to be included in
communications about unauthorised encampments. This is intended to support
information sharing in connection with the management of unauthorised
encampments. This directory is not contained in this report but is available on the
Members’ Bulletin and will be publicly available in the final document.

Detailed procedures are set out in section 7 of the policy for the purpose of
illustrating a best practice approach to managing unauthorised camping. A
flowchart version of this procedure is included as Annex 3 of the policy.

The detailed procedures recognise that managing unauthorised encampments is
a complex area of partnership work reliant on consistent information gathering
and sharing across partners, as well as sensitive information management.

In addition, the policy includes guidance for Highland Council Services in relation
to instructing legal actions to remove encampments from land which is in Council
ownership or control. This guidance is included as Annex 4 of the policy.

The policy also clarifies that in circumstances where multi-agency case
conferencing is necessary Area Housing and Property Managers have the
responsibility of coordinating meetings. It is intended that all relevant area staff
noted in the updated directory of service contacts shall be included in multi
agency case conferences.

To support implementation of the revised policy and procedures and to promote
awareness of the Gypsy/Traveller Multi Agency Action Plan, it is proposed that
joint training be delivered to relevant multi agency staff.

Resource Implications

The Council contribution to site improvement work at Spean Bridge and Kentallen
was reported to Committee through non HRA capital monitoring reports.

The aspiration for an independent liaison officer was identified through
consultation with Gypsy/Travellers. This will continue to be explored as an Action
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Point subject to resource availability.

6.3 Otherwise activities in the Action Plan are being delivered within resources.

7. Recommendation

The Committee is asked to

. note progress on implementation of the Multi Agency Action Plan and
agree the new actions for inclusion in the Action Plan

" agree the revised Unauthorised Encampment Policy and Procedures
contained in Appendix 1

. note the Member briefing session being held at the Council Chamber,
Inverness on Thursday 10 June 2010.

Signature:
Designation: Director of Housing and Property
Author: Lyn Kilpatrick, Housing Policy Officer

Date: 10 May 2010
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1. Purpose

Unauthorised camping requires sensitive and proportionate handling by all concerned
and can be a difficult issue to resolve. The purpose of this document is:
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To set out the policy of the Highland Council for managing unauthorised camping
in Highland and arrangements for working with Multi Agency Partners..

To provide a clear set of procedures to be followed when responding to
unauthorised camping.

To provide clear guidance to support consistent advice and information about
unauthorised camping.

Not to provide guidance on Unauthorised Developments, which is a separate
matter managed by The Highland Council’s Planning and Development Service.

2. Background

The Council and its partners recognise that unauthorised camping, or camping
temporarily on land without seeking permission has been a way of life for centuries.

This policy recognises and accepts that a travelling way of life is legitimate.

This policy uses the generic term Gypsy/Travellers to apply to 5 main groupings of
Travellers:

2.1

2.2

Gypsies/Travellers whose membership is dictated by birth and occasionally
marriage. This ethnic minority group has strong cultural ties, extended families and
clans and consists of sub-groups of English, Welsh, Irish and Scottish Travellers.

Roma (Gypsies) who originate from Europe.

Show and Fairground Travellers sometimes referred to as Occupational
Travellers, who consider themselves a business community. Membership of this
group can be by birth however it is possible for newcomers to become part of this
group. Fairground Travellers consider themselves a commercial/business group
rather than an ethnic group.

Bargees and other groups living in boats.

New Age Travellers who are a diverse grouping with varying beliefs and
backgrounds who live a nomadic existence.

Many Gypsy/Travellers will travel for part of the year and are otherwise settled on
permanent sites or in houses. There may be a small group of Gypsy/Travellers
nationally who travel all year round.

Unauthorised camping can therefore occur when households have a form of
permanent housing provision available to them.
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2.7

2.8
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2.10

The number and scale of unauthorised camps in Scotland is reported in the
Scottish Government’s Twice Yearly Count. For example:

http://www.scotland.gov.uk/Publications/2010/03/05103811/0 - July 09 - Jan 10

http://www.scotland.gov.uk/Publications/2009/09/04152156/9. - July 08 - Jan 09

http://www.scotland.gov.uk/Publications/2009/03/30145009/20 - July 07 - July 08

There is seasonal and geographic variation in the number and scale of
unauthorised camps.

Twice Yearly Count data records that in the 6 month period to July 2009 23
separate locations were known to have been used for encampments in Highland.

Public agencies such as the Highland Council are significant landowners in the
Highland area. This policy sets out how The Highland Council shall manage
unauthorised camps on land in its ownership or control.

The Highland Council will not evict Gypsy/Travellers needlessly from land that it
owns or controls. Unauthorised Encampments will be managed with regard to the
principles of this policy and its guidelines. Where required, decisions to evict will be
made with reference to these guidelines and shall ensure a balance is struck
between the needs of all parties.

The Highland Council does not have responsibility for management or enforcement
of unauthorised camps on land that is in the ownership of another public agency or
in private ownership although it will act in an advisory capacity within its general
duties.

The Highland Council has no powers for eviction action on land which is not in its
ownership or control and landowners must seek independent legal advice.

The Highland Council will deliver a visiting service to unauthorised camps on land
that is not in its ownership or control as part of the commitment to partnership work
in the management of unauthorised camping. Section 8 of this policy details the
arrangements in this case.

3. Principles

There are basic principles encouraged by Scottish Government Guidance and accepted
by the Highland Multi Agency Partners as fundamental to this area of service delivery:

3.1

3.2

3.3

This policy should seek to minimise disruption for all concerned and ensure that
any anti-social behaviour is tackled firmly, regardless of who the perpetrators are.

The same standards of behaviour are expected from all members of the
community, whether Gypsy/Travellers or the settled population, based on mutual
respect and with equal rights, responsibilities, entitlements and obligations.

The consequences of breaking the law apply equally to all members of the
community.



4. Legal Framework

The detail of the legislative framework relating to management of Unauthorised Camping
is attached at Annex 1 to this policy. This outlines the range of civil and criminal
mechanisms applicable to Unauthorised Encampments.

The Legal Context for Gypsy/Travellers is as follows:

4.1

4.2

4.3

4.4

4.5

The Scottish Government and the Equality and Human Rights Commission
(EHRC) have maintained that Scottish Gypsy Travellers are a racial group and
should therefore be treated as such. It is acknowledged that Gypsy/Traveller
communities have specific requirements and require the same level of protection
from discrimination and abuse in common with all of Scotland's minority ethnic
communities.

Under the Race Relations legislation the Highland Council and its partners have a
General Duty to pay due regard in carrying out all their functions and practices to:

" Eliminate unlawful discrimination
. Promote equality of opportunity, and
" Promote good relations between people of different racial groups.

The Highland Council’s Race Equality Scheme 2008 — 2011 is available at
http://www.highland.gov.uk/livinghere/equalopportunities/

The Council and its multi agency partners recognise that communities may have
concerns about the impact of unauthorised sites and therefore expects that
management of unauthorised encampments is to a standard that does not cause
disturbance to the local settled community or to the environment.

In this way the Council and partners seek to promote a positive environment for
community relations and to prevent incidents of racial harassment.

5. Partnership Arrangements

The Multi-Agency Action Plan for Gypsy/Travellers in the Highlands 2008 - 2011
available at http://www.highland.gov.uk/livinghere/housing/gypsytravellersinhighland/ sets
out the Partnership arrangements and actions which have been developed by a range of
public sector agencies in Highland for the purpose of promoting equality and providing a
consistent partnership approach to services for Gypsy/Travellers.

5.1

5.2

Multi Agency partners who have a role in delivering services relating to
unauthorised encampments are:

" the Highland Council

NHS Highland

Highlands and Islands Enterprise

Northern Constabulary

Highland Fire and Rescue Services

The responsibility of each partner is outlined at section 6 of this policy.

The Multi Agency partners will promote and encourage wider partnership work with
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public and private landowners at strategic and operational levels to support a
development of a Highland wide consistent and co-ordinated approach to
managing unauthorised camping.

This policy and these procedures may be offered as a guide to managing
unauthorised camping on land outside the Highland Council’'s ownership.

6. Unauthorised Camps - Responsibilities

The multi agency partners will ensure that they provide appropriate statutory services
positively and appropriately to Gypsy/Travellers on unauthorised camps.

The specific role and responsibility of agencies involved in unauthorised camping is
detailed in this section.

6.1

6.2

v' The procedure relating to these roles and responsibilities is detailed in the

Flowchart process at Annex 4 of this policy.

The relevant Area Service Contacts to be included in communications is noted at
Annex 3 of this policy.

Gypsy/Travellers

This policy recognises that Gypsy/Travellers will have responsibility to:

" Value, respect and look after land on which they camp.

" Manage the risk of fire in the countryside and follow the Country Code.

" Dispose of rubbish and waste responsibly and with respect to environmental
and public health impact.

" Keep animals tied up or under control at all times.

" Respect the rights and way of life of others who use the land as well as for

any particular designated land use.

This policy recognises that there can be occasions where these basic standards of
responsible behaviour may not be followed and that on these occasions
appropriate enforcement action based on the options outlined in Annex 1 may be
applicable.

Housing and Property Service

The Highland Council’'s Housing and Property Service has the lead role in the
management of the response to any report of unauthorised camping.

" visit camps to determine the circumstances and plans of the household who
iS camping

. provide relevant advice and information to the household

. communicate the general details of the encampment and any impact to all

relevant local stakeholders, including the landowner and the landowning
service in the case of Highland Council owned land..



6.3

" where necessary, request statutory inspection visits from other partner
services or agencies in relation to any specific concerns or complaints about

the camp

" offer advice and guidance on length of stay and departure dates

" communicate the agreed departure date with the household at the
encampment

. maintain communication updates with the area contacts and the landlord,

following any subsequent visit to the camp

" visit at the agreed date of departure to establish the position and/or clarify
the intentions of the household at the encampment

. communicate the findings at date of departure to the landowner or the
landowning service and the area contacts

" maintain welfare and advice/information visits during the course of any due
process being taken by the Ilandowner, or until such time as the
encampment moves off voluntarily.

Housing and Property is responsible for coordinating any case conferences with
the relevant area contacts and landowner in the case of complex, sensitive or
contentious encampments.

In the event that an unauthorised camp is on land held on the Housing Revenue
Account, Housing and Property has decision making responsibility for any
eviction action where that is necessary.

Transport, Environmental & Community Services (TECS)
1. Waste Management

The Highland Council's Transport, Environmental and Community Services
(TECS)

has primary responsibility for waste and refuse management at an unauthorised
camp.

" It has responsibility to undertake joint initial visits (Waste Operations
Officers) to the camp with Housing & Property Service (Gypsy/Traveller Site
Officers or Housing Management Officers) for the purpose of ensuring there
is adequate supply of refuse sacks or that arrangements are otherwise in
place for adequate refuse collection, for example provision of wheely bins
for a time limited period and confirmation of refuse collection arrangements

. to provide information and advice about waste management and bulky uplift
arrangements
" Where not on Council owned land, to liaise and agree arrangements with

the landowner
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6.5

" To maintain waste and refuse collection arrangements during the course of
the encampment.

. To continually assess and make recommendations for public health
intervention where necessary

" To clear and make good sites following departure of encampments
" To recover costs from Gypsy/Travellers for any necessary interventions.

This policy recognises there may be local operational arrangements in place, for
example, in Inverness, Nairn, Badenoch and Strathspey where Housing and
Property deliver the refuse collection services at Unauthorised Encampments.

2. Environmental Health - Public Health

The Highland Council’'s Environmental Health Department (TECS)

has primary responsibility to promote or enforce standards that preserve Public
Health, Public Safety and Protect the Environment, including at unauthorised camp
sites.

= It has a responsibility to undertake appropriate statutory impact
assessments following concerns or complaints made about an
encampment, and make recommendations as appropriate

" Provide advice, information and guidance to the Gypsy/Travellers and the
multi agency area contacts on management or enforcement of public health
issues at a particular encampment

" Where relevant take appropriate statutory action
Planning and Development Service

Planning and Development can occasionally have a limited advisory role in relation
to unauthorised camping.

Planning and Development Service does have a role in managing unauthorised
development, which is development on land without seeking permission, which is
not covered by this policy.

The Highland Council’'s Planning and Development Service has responsibility to
prepare plans for each of the Council’'s Areas setting out the land use planning
framework for development and as such the basis on which planning applications
will be determined.

Chief Executive’s
1. Policy and Performance
The Policy and Performance team in The Highland Council advises Council

Services in terms of obligations and requirements of UK Equal Opportunities
legislation.
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In this context this Service has a role to provide advice, information and guidance
in terms of responses to unauthorised camping and any other matters relating to
the delivery of services to Gypsy/Travellers.

Officers from the Policy and Performance team may be required to participate in
case conferences.

2. Legal Services

The Highland Council's Legal Services provides advice, guidance and legal
assistance on civil remedies to unauthorised encampments on land which is in the
ownership or control of Highland Council.

Landowning Services are responsible for instructing any actions for eviction
from unauthorised camps and these actions will be progressed by legal staff.

Guidance to landowning services in these circumstances is attached at Annex 5 to
this policy

Legal Services may be required to participate in case conference meetings.
3. Ward Managers

Ward Managers have responsibility to ensure the efficient delivery of services
within each Ward and to work with other agencies and community groups.

Ward Managers will be included in communication updates about unauthoirsed
encampments in their ward. Communication updates to elected representatives
and communities will be managed and delivered through Ward Managers in
collaboration with Area Housing & Property Managers.

Ward Managers may be required to participate in case conference meetings.
4, Public Relations

Enquiries from the media relating to unauthorised camps will be managed in
consultation with Communication/Public Relations Officers from the Highland
Council and where relevant partner agencies As the Highland Council has the lead
responsibility for the management of unauthorised camps, the Council’s Public
Relations Officer will have the lead responsibility for co-ordinating media
responses.

Northern Constabulary

This policy recognises that the role of the Northern Constabulary is to act in
partnership with Highland Council and the multi agency partners in ensuring that
the welfare and human rights of the Gypsy/Traveller Community are met and at the
same time ensuring that public order and wider community safety issues are
effectively addressed at unauthorised camps locations in Highland.

Separate guidance is available to police authorities in terms of unauthorised
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encampments and a summary of this guidance is included at Annex 2.

The relevant area based Northern Constabulary contact will be included in
communication updates about unauthorised encampments.

The relevant Northern Constabulary contact may be required to particpate in case
conference meetings.

NHS Highland

NHS Highland will work with partners at an operational level where there is a
specific issue at unauthorised camps relating to the health of individuals.
Appropriate protocols will be developed and implemented to support this approach.
In the interim any health issues identified during visits to unauthorised
encampments should be referred to the NHS lead contact named in the Multi
Agency Partnership Service Contacts directory which will be included in the
published policy.

NHS Highland will work with partners to promote the health & wellbeing issues
identified in the Multi Agency Action Plan referred to in section 5 of this policy.

7. Unauthorised Camps on Council owned or controlled land — what will happen?

When a report of an unauthorised camp is received, the following procedure will be
followed.

The Flowchart at Annex 2 summarises this process.

7.1

7.2

7.3

7.4

The person who receives the report of an encampment should advise the
appropriate lead Area Contact of Housing and Property of the details by email.
They should also pass on any information they may have regarding the ownership
of land.

If there is doubt over the land ownership Housing and Property will investigate and
where necessary confirm with Legal Services, and advise the Council owning
service or the alternative public agency landowner, or private landowner.

The Housing and Property ‘lead contact’ notifies all ‘other Council contacts’ for the
area plus Northern Constabulary of the encampment location and details, by
email, and confirms the arrangements for the initial visit.

This initial visit should take place within 2 working days. Where possible this initial
visit will be by Housing and Property Service and TECs, jointly, or by 2 Housing
and Property staff.

At the initial visit Housing and Property staff will explain the procedure for
unauthorised camping to the Gypsy/Travellers and provide them with a copy of the
policy on request.

Staff will also obtain relevant information through a standard Unauthorised
Encampment Form for follow on communication with the landowning service, and
the other Area Contacts including:-



7.5

7.6

1.7

7.8

7.9

7.10

7.11

7.12

" The number of vehicles included in the camp in relation to capacity of the

area
" A general description of the camp and its environment
. The intended length of stay
" The reason given for the encampment
. Any Road safety issues
" Any Public Health Issues
. Any waste or refuse management risks
" Impact on the amenity of the area
. Impact of camp on the normal operational use of the land and on the

community — e.g. does it prevent the proper use of a lay-by

Any personal information collected through completion of the standard internal
Unauthorised Encampment Form will not be shared with the landowner or the Area
contacts. Where any vulnerabilities have been identified, a referral will be made by
Housing and Property staff to appropriate relevant statutory partners.

At the initial visit Housing and Property staff will advise the Gypsy/Travellers of any
relevant information and provide contact details - e.g. location, access, availability
and cost of official Gypsy/Traveller Sites, contacts for information on services, e.g.
education, health, housing benefit. They can also provide information and
applications for social housing or permanent sites.

Following this initial visit the Housing and Property ‘lead contact’ notifies all ‘other
council contacts’ for area plus Northern Constabulary of the general information
about the encampment. This should also be by email.

Where the proposed or expected date of departure is considered unreasonable in
the circumstances of the encampment, or no date of departure has been given by
Gypsy/Travellers at the encampment, the Housing and Property ‘lead contact’ shall
clarify the timescale guidelines as set out in section 7.12 of this policy.

The landowning service shall consider the specific circumstances of the
encampment and its location in relation to these timescale guidelines and confirm
their position to all partners included in the communication chain.

Any decision not to follow these guidelines must be clearly stated.

Housing and Property staff will visit the unauthorised camp for the purpose of
confirming the agreed date of departure. This follow up visit should take place
where possible within 2 working days of the initial visit. Where possible this second
visit should be a joint visit by Housing and Property and TECS, or 2 Housing and
Property staff.

Housing and Property Service again communicates an update to the Area

Contacts advising

" that the agreed date of departure has been communicated to the
Gypsy/Travellers

" of the general condition of the camp and environment at this subsequent
visit

10



7.13

7.14

7.15

7.16

7.17

7.18

7.19

7.20

" of the role and responsibility of the named landowning service to establish
whether the encampment has moved on at the agreed date of departure

. of the role and responsibility of the named landowning service to progress
and communicate any further action following the agreed date of departure.

At the agreed date of departure the landowning service establishes whether the
encampment has moved on and responds by either arranging for the quick and
efficient clearance of any debris, or by making an assessment of the need for
enforcement action depending on the circumstances and the location of the camp.

Housing and Property staff will also make a visit at the ‘Date of Departure’ for the
purpose of establishing the position, the intentions of the household at the camp,
and whether there is a need for continuation of welfare visits.

Any assessment of the need for enforcement action shall take into account general
guidance that:

" Short stays (e.g. overnight or weekend only) will normally be acceptable,
unless there is a clear reason why they should not be accepted.

. Longer stays (normally 1 — 2 weeks) will normally be acceptable unless
there are specific lawful objections from any agency, for example, on the
grounds of land use or road obstruction

" Extended stays e.g. more than 3 to 4 weeks will normally only be
considered where there are exceptional needs, where there is no impact on
land use, public health or road obstruction, or any other statutory
considerations, and where the landowning service permits.

The landowning service must notify all ‘Area Contacts’ plus Northern Constabulary
of the outcome of this ‘date of departure’ visit and their intentions for managing the
unauthorised camp.

This may include confirmation that they will be instructing Legal Services to
progress a civil action for eviction, or whether there is a need for them to co-
ordinate a case conference for all area contacts to attend to enable wider
discussion.

In the case of instructions to Legal Services it should be noted that decrees for
eviction are granted by the Sheriff Court and are subject to a reasonableness test.
Landowning services wishing to progress a civil action for action should have
reference to the guidelines for instructing legal action which are included at Annex
4 to this policy.

Housing and Property Service will continue to communicate any visit update
reports to all ‘Area Contacts’ and Northern Constabulary in their liaison capacity.
These visits will continue until the camp has been evicted or has moved on
voluntarily.

The landowning service must confirm the planned date of eviction with all ‘Area
Contacts’ and Northern Constabulary.
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7.21 Following any eviction, TECS must confirm to all ‘Area Contacts’ when they have
cleared and made good the site, and what arrangements are in place for recovery
of these costs from the Gypsy/Travellers.

8. Unauthorised Camps on non - Council owned or controlled land — what will
happen?

The Highland Council will deliver a visiting service to unauthorised camps on land that is
not in its ownership or control as part of the commitment to partnership work in the
management of unauthorised camping.

The Highland Council will provide advice to landowners but has no responsibility for civil
enforcement action on land that is not in its ownership or control.

8.1 The response to camps on non—Council owned or controlled land will be the same
as those applied through 7.1 — 7.11 of this policy.

8.2 Following the ‘date of departure’ visit, Housing and Property Service will confirm
the position with the landowner and advise whether further welfare visits will be
maintained.

8.3 Private landowners are required to take independent legal advice and in their
capacity as landowner are required to instruct any civil actions for removal of an
unauthorised camp.

8.4 Landowners are requested to communicate their intentions and progress with any
such legal action with the Housing and Property lead ‘Area Contact'.

8.5 The Housing and Property lead contact will communicate any information updates
from the landowner direct to the Area Contacts and Northern Constabulary.

8.6 The Housing & Property lead contact will also continue to communicate updates to
the Area Contacts, Northern Constabulary and the landowner following any visits
they make to the camp.

8.7 Where necessary, the landowner may request a multi agency case conference. In
these circumstances Housing and Property will have the coordinating role.
Requests should be made to the relevant Area Housing and Property Manager.

9. Communication

The Highland Data Sharing Partnership Information Sharing Protocol asserts

9.1 All organisations accept a duty of confidentiality and will not disclose information
without the consent of the person concerned, unless there are statutory grounds
and over-riding justification for doing so.

9.2 Organisations will use information only for the purpose of these procedures.

9.3 Information shared with a member of another organisation for a specific purpose
will not be regarded as intelligence for general use of that organisation.

12



9.4

9.5

9.6

Enquiries from the media relating to unauthorised camps will be managed in
consultation with  the Highland Council's and partner agencies’
Communication/Public Relations Officer. As the Highland Council has the lead
responsibility for the management of unauthorised camps, the Council’'s Public
Relations Officer will have the lead responsibility when co-ordinating a multi
agency response.

Communication is a key issue when dealing with unauthorised camping. In order to
facilitate communications and to promote consistency of approach each agency
will have named contacts for dealing with unauthorised camping at operational
area level and at a multi agency partnership strategic level. The contacts for
2010/2011 will be included in the final published policy.

Communication updates to elected representatives and communities will be
managed and delivered through Ward Managers in collaboration with Area
Housing and Property Managers.

10. Monitoring

Monitoring of Unauthorised Camps will take place in line with arrangements for the
Scottish Government’s Twice Yearly Count.

Monitoring of service delivery will be based on feedback from customers and
stakeholders.

11. Review

This Policy will be reviewed in 2012.
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The Scottish Government

SUMMARY OF LEGISLATIVE FRAMEWORK RELATING TO UNAUTHORISED
ENCAMPMENTS

The Law in Scotland

The structure and application of the law in relation to unauthorised encampment in
Scotland is not entirely clear. There are various civil and criminal law provisions which
have the potential to impact on unauthorised camping. The police can, of course, deal
with any criminal activity where they have powers to do so. For example, the police
have powers to arrest and detain persons who commit a crime which can range from
statutory offences to common law offences.

As regards prosecution, for unauthorised encampment, the Trespass (Scotland) Act
1865 and the Roads (Scotland) Act 1984 are relevant. The purpose of the prosecution
would be to deal with one of the three sets of circumstances:

1) Where a suitable alternative stopping place has been identified and the individuals
have refused to re-locate within a reasonable time. (The Local Authority is normally
responsible for identifying a 'suitable alternative' and to agree a 'reasonable time' with
the individuals).

2) Where the use of a particular site or the excessive size of the encampment causes a
road safety or public health hazard.

3) Where the same individuals have been repeatedly moved from the same site only to
return, although it may be relevant for the Fiscal to consider what action might have
been taken by the landowner to prevent such further access.

Time limits for prosecution under both Acts are short and a degree of urgency may be
required. After arrest the most common way of dealing with offenders is to release them
on an undertaking to appear at court on a specified day rather than to keep them in
custody.

Sections 61 and 62 of the Criminal Justice and Public Order Act 1994 deal with
trespass and the removal of vehicles. Section 61 deals with police powers to remove
trespassers on land and section 62 provides supplementary powers of seizure and
imposes criminal sanctions [Note that the Westminster Anti-social behaviour Act 2003
makes some changes to police powers in respect of section 62. However, those
provisions do not extend to Scotland].

It is important to note that sections 61 and 62 apply to situations in which two or more
"trespassers"” are involved. Section 61 allows the police to direct trespassers to leave
the land and to remove vehicles or property on the land where the senior police officer
present at the scene has a reasonable belief that (a) two or more persons are present
with the intention of staying there for a period of time, and (b) reasonable steps have
been taken by, or on behalf of, the occupier to ask them to leave. In addition, the senior
police officer must have a reasonable belief that either (a) the group have caused
damage to the land or property, or threatened, abused or insulted the occupier or
representatives of the occupier or, (b) the group have six or more vehicles between
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them on the land. The practical application and meaning of section 61(1) has been
tested in the Scottish courts.

The court in Neizer v Rhodes 1995 S.C.C.R 799 said that;

"The whole structure of s.61(1) depends upon what the senior police officer present at
the scene reasonably believes to be the case. The purpose of the section is to enable
action to be taken on his direction rather than by resorting to the process of ejection
under the civil procedure at the instance of the owner or occupier.”

It is clearly a matter of judgement for the senior police officer present at the relevant
time.

These provisions could arguably be implemented to deal with the issue of unauthorised
encampments by Gypsies/Travellers, where there has been disruption and where the
criteria set out above have been satisfied. However, it is clear that this legislation will
not be suitable to deal with every situation where, for example, Gypsies/Travellers are
merely camping on a site without any authority to do so.

In addition, it should be noted that the statutes deal with "trespassers” and does not
specifically mention "Gypsies/Travellers". Furthermore, it is not confined to the issue of
unauthorised encampment specifically. It is important to be aware that this legislation
could potentially be applied in a wide variety of circumstances.

In any event, in Scotland it is the Procurator Fiscal who makes the final decision on
whether or not to prosecute. Decisions to prosecute or to deal with cases in other ways
are taken on an individual basis. A decision not to prosecute will take into account such
matters as public interest considerations, dependent upon the circumstances.
Enforcement, however, is a matter for the police responsible for the area in question.
Discussions with the Procurator Fiscal and Local Authority will normally take place at an
early stage before enforcement decisions are made. The Procurator Fiscal may advise
on the course of action to be taken, dependent on the particular circumstances in each
case but the decision would generally be an operational matter for the Police having
regard to the Lord Advocate's guidelines on liberation. Options are likely to be a) report
for citation (if considered appropriate) or b) arrest and appearance from custody or on
an undertaking.

Procurators Fiscal are in possession of Crown Office guidance that directs them not to
prosecute unauthorised campers unless there is a public interest in doing so.

Section 19 of the Crime and Disorder Act 1998

This provision deals with Anti-social behaviour orders and, in essence, allows a local
authority to make an application for a section 19 order from the appropriate sheriff
where it considers that a person or persons have either acted in an anti-social manner
or have taken part in anti-social conduct within the meaning of that section.

Equal Opportunities legislation

The Scottish Parliament and Government, the Association of Chief Police Officers

Scotland (ACPOS), the Convention of Scottish Local Authorities (COSLA), and the
Equality and Human Rights Commission (EHRC) recognise Gypsies/Travellers as an
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ethnic group and encourage others to do likewise. A recent judgement in relation to an
employment tribunal (K. MacLennan Vs Gypsy Traveller Education and Information
Project) has set a precedent in this regard, it concluded that "Scottish Gypsy/Travellers"
is a group which can be defined by reference to it ethnic origins and therefore can be
afforded the protection offered by section 2(1)(d) of the Race Relations Act 1976.

The Race Relations (Amendment) Act 2000 imposes a positive duty on public bodies, in
carrying out their various functions, to have due regard to the need to:

. eliminate unlawful discrimination and
. promote quality of opportunity, and
. promote good relations between people of different racial groups.

The Equality and Human Rights Commission and the Scottish Government recommend
that Gypsy/Travellers are recognised as an ethnic group within the terms of the Act.
The Equality Act 2010 will replace the range of current equal opportunities legislation in
October 2010 and a new Single Equality Duty will apply to public bodies from April 2011

There is also legislation which offers protection from racially motivated crimes. In
Scotland, protection against racially aggravated harassment is afforded under Section
33 of the Crime and Disorder Act 1998. Section 96 of the 1998 Act also creates an
aggravation of any offence which is racially motivated.

The Public Order Act 1986, Part Ill, applies to Scotland. It creates a number of
offences which involve racial hatred such as use of words or behaviour or display of
written materials intended to stir up racial hatred; possession of inflammatory material;
etc.

The European Convention on Human Rights

The rights and protections afforded by the articles of the European Convention on
Human Rights (and laterally the Human Rights Act 1998) should be enjoyed by all,
without discrimination on the grounds of "sex, race, colour, language, religion, political
or other opinion, national or social origin, association with a national minority, property,
birth or other status." In particular, Article 8 states that "everyone has the right to
respect for his private and family life, his home and his correspondence.”

The question of whether the above provisions (in particular, section 61 of the Criminal
Justice and Public Order Act 1994) will be deemed to be compatible with Article 8
remains unanswered although the case law is developing %.

The Human Rights Act 1998 created a statutory requirement to read all legislation
(past and present) in accordance with the provisions of the European Convention. In
relation to public bodies, Section 6(1) states that "it is unlawful for a public authority to
act in a way which is incompatible with a Convention right."

European Community legislation
Council Directive 2000/43/EC (the Race Directive) is due to be implemented in member
states by 19th July 2003 2. The Directive has regard to the Treaty establishing the

European Community, in particular Article 13 (as amended by the Treaty of Nice), which
states that,
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"Without prejudice to the other provisions of this Treaty and within the limits of the
powers conferred by it upon the Community, the Council, acting unanimously on a
proposal from the European Parliament, may take appropriate action to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or
sexual orientation."

Fly-tipping legislation

Fly-tipping is an offence under section 33 of the Environmental Protection Act 1990
(EPA) and can be defined as the unauthorised deposit of waste on land that is not
licensed for this purpose. Section 59 of the EPA provides powers to SEPA and local
authorities to require the removal of the waste or to remove it themselves and recover
the costs.

Explanation of Offences
TRESPASS (SCOTLAND) ACT 1865

OFFENCE
Section 3

Every person who lodges in any premises, or occupies or encamps on any land, being
private property, without the consent and permission of the owner or legal occupier of
such premises or land, and every person who encamps or lights a fire on or near any
road or enclosed or cultivated land, or in or near any plantation, without the consent and
permission of the owner or legal occupier of such road, land, or plantation, shall be
guilty of an offence punishable as hereinafter provided. (Section 3, as amended by
Schedule 1 Pt. VI, Statute Law (Repeals) Act, 1973 and Schedule 9, Roads (Scotland)
Act, 1984).

APPREHENSION & PUNISHMENT
Section 4

Every person who commits any offence against the provisions of this Act may, if found
in the act of committing the same by any officer of Police or Constable, be apprehended
by such officer or constable, and detained in any prison, Police station, lock-up, or other
place of safe custody, and not later than in the course of the next lawful day after he
shall have been so taken into custody shall be brought before a magistrate; and every
person charged with the commission of any such offence may, if not so taken into
custody, or if he shall have been liberated on bail or pledge, be summoned to appear
before a magistrate; and every person committing an offence against the provisions of
this Act shall be liable, on summary conviction, to a fine not exceeding level 1 on the
standard scale.

PROSECUTIONS
Section 5

Every prosecution for an offence against the provisions of this Act shall be raised and
proceeded in at the instance of the Procurator Fiscal, and shall be heard and
determined by one or more magistrate or magistrates in a summary form; and every
such prosecution shall be commenced within one month after the offence has been
committed.
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ROADS (SCOTLAND) ACT 1984

OFFENCES
Section 100(c)

A person who, without lawful authority or reasonable excuse, by lighting afire within, or
by permitting a fire for which he is responsible to spread to within, 30 metres of a road,
damages the road or endangers traffic on it, commits an offence.

Section 129(4)
A person who pitches a tent or encamps in a road commits an offence.

Footnotes

1. R (Fuller) v Chief Constable of Dorset Police, The Secretary of State for the Home
Department [2003] Q.B. 480; Chapman v The United Kingdom 2001 (Application no.
27238/95); Varey v The United Kingdom 1998 (Application no. 26662/95); Buckley v
The United Kingdom 1994 (Application no. 20348/92).
2. Implemented in the UK by the Race Relations Act 1976 (Amendment) Regulations
2003

3. www.scotland.gov.uk
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Annex 2

Summary of ACPOS Operational Guidance for the Management of Unauthorised
Encampments of the Gypsy/Traveller Community.

GUIDELINES FOR MANAGING UNAUTHORISED CAMPING BY
GYPSIES/TRAVELLERS IN SCOTLAND

ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND (ACPQOS)
1.0 Introduction

1.1 In accordance with recommendations proposed by the Advisory Committee on Scotland's
Travelling People and the Scottish Parliament Equal Opportunities Committee, the Association
of Chief Police Officers in Scotland (ACPOS) has produced Operational Guidance for the
Scottish Police Service on the Management of Unauthorised Encampments of the
Gypsy/Traveller Community.

1.2 The guidance document has been produced in conjunction with Local Authorities across
Scotland who have also been undergoing a process of reviewing arrangements for service
provision and social inclusion in respect of the Gypsy/Traveller Community.

1.3 The guidance document has been produced by a Group of representatives from each of the
Scottish Forces working under the auspices of the ACPOS Race and Community Relations
Standing Committee.

1.4 The Guidance document was also produced in consultation with Crown Office.
2.0 Summary

2.1 The ACPOS Guidance document is intended to provide guidance for police officers on the
Police role in relation to unauthorised encampments including their role during civil eviction
proceedings, internal monitoring processes and guidance on legislative issues.

2.2 There is a general presumption against prosecution in relation to unauthorised
encampments of Gypsies/Travellers. However, there are circumstances where this may be
overridden by public interest considerations dependent upon the prevailing circumstances.

2.3 The guidance document emphasises the lead role assumed by local authorities in managing
the variety of issues around unauthorised encampments. Its focus is upon service provision and
social inclusion and it also takes into account human rights considerations.

3.0 Conclusion

3.1 The ACPOS Guidance Document for the Scottish Police Service is intended to complement
each Local Authority's policy and strategy in relation to the Gypsy/Traveller Community. It is
also produced in accordance with the guidance developed by the Scottish Executive.

3.2 It is recognised that the role of the Scottish Police Service will essentially be to act in
partnership with local authorities in ensuring that the welfare and human rights of the
Gypsy/Traveller Community are met and at the same time ensuring that public order and wider
community safety issues are effectively addressed.
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Unauthorised Encampment Procedures - These procedures are minimum standards for Managing Unauthorised Encampments. Key staff

for 2010/2011 will be named in the final published version of this procedure. (last update 26 April 2010)

Report of an Unauthorised Encampment

- Contact Housing & Property to advise — see ‘Lead Council Contact’ for area
in which encampment located in Service Contacts document

——

Housing & Property advised of
encampment
- H&P ‘lead contact’ notifies all ‘other
council contacts’ for area plus
Northern Constabulary of

arrangements for initial visit.
- Initial visit within 2 working days.
- Where possible initial joint visit by
H&P and TECs, or 2 H&P staff.

encampment location and confirms

\

Date of Departure

- visit by landowning
service to establish whether
encampment has moved on

- where encampment has
moved on, then
arrangements made for
quick & efficient clearance of
any debris

- where not moved on,
decision required by
landowner/landowning
service of need for further
action depending on the
circumstances & the location

\

Purpose of Initial Joint Visit

- consider encampment in
relation to procedures

- provide advice & information

- establish any special needs or
vulnerability

- establish intended length of
stay

- advise of procedures and time
limits

- assess refuse & waste needs
& makes arrangements

- completes confidential record
of visit.

Annex 3

Housing & Property provides information update

following initial visit

H&P ‘lead contact’ notifies all ‘other council
contacts’ for area plus Northern Constabulary
of the general outcomes of the visit:-
Description of encampment and general
conditions

what is the residents expected date of
departure

where expected date of departure is
considered unreasonable in circumstances, or
no date of departure was given, H&P ‘lead
contact’ offers guidance on a reasonable
timescale in the circumstances of the specific
encampment and its location.

Confirms details of land ownership where
known, requests confirmation where not.

v

Housing & Property provides information

update following second visit

H&P ‘lead contact’ notifies all ‘other council
contacts’ for area plus Northern
Constabulary that the date of departure
has been confirmed with encampment
residents

In addition, provide updated description of
the encampment and general conditions
Confirm which landlowner/landowning
service has responsibility for any further
action/decisions

v

Visit to encampment to confirm agreed date of

departure

- H&P lead contact confirms either that original

proposed date is acceptable OR
- confirms revised date, with reasons
- provides further advice as necessary

- second visit within 2 working days of initial visit
- Where possible joint visit by H&P and TECs, or 2

H&P staff

Further communications

Landowning Service provides information update following date of departure

Housing & Property Managers.

Landowning Service ‘contact’ notifies all ‘council contacts’ for area plus Northern
Constabulary of the outcome of this visit and the need & intentions of any further action.
Where the need for a case conference is identified (at this or any stage in the process)
the H&P lead contact should be contacted for the purpose of coordinating via Area

/

The Landowning Service ‘contact’ is required to continue to
notifiy all ‘council contacts’ for area plus Northern
Constabulary of progress with any decisions made to
manage the encampment, including court dates for eviction.
H&P will maintain welfare visits to encampment and follow up
on any accommodation needs if household has no
permanent residence




Annex 4
Guidance on instructing enforcement powers to evict

Effective enforcement can promote confidence in the ability of the local authority to
manage Unauthorised Encampments. Local people need to know that they and their local
environment can be and will be protected. This guidance relates to enforcement powers to
evict and is intended for use by Highland Council Services in situations where the land is
owned or controlled by the Service.

1.

Enforcement Action

Enforcement action against unauthorised encampments require a landowner
whether a private individual, a company or the Council to make an application to the
Sheriff Court for authority to eject an encampment from land in its ownership or
control.

These applications are made in terms of the Summary Cause Rules of Procedure.
In summary

" actions can only be raised by a party with an interest in the land eg owner
" are used to recover possession of land

. require that recovery of possession is enforced by Sheriff Officers

" do not provide any sanction for the return of trespassers onto land

Making Decisions

Highland Council and its services are required to ensure that Unauthorised
Encampments are managed sensitively and proportionately within the framework of
the Unauthorised Encampment Policy.

Landowning services must ensure that they follow the procedures and that their
actions including any decision to seek recovery of possession are fully documented.

The following questions should be considered. These are not exhaustive.
Is enforcement necessary?

What are the grounds for seeking recovery of possession?

The court will require to be satisfied that the decision of the Council to seek
recovery is reasonable. For example, is there a road safety issue, an assessed risk
to public health or an anti-social behaviour issue?

What complaints have been received and what has been the nature of the concerns
raised?

The Service should assess the situation and have regard to the views of partner
agencies such as the police.

Could the encampment be managed with a lighter touch?

For example, based on previous experience is the encampment likely to move off
the site in due course?
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Is the decision to evict likely to be challenged?

In accordance with wider obligations the Service must ensure that welfare enquiries
have been carried out to determine whether there are pressing needs presented by
the unauthorised campers and that the appropriate agencies are involved as
required.

Is there relevant evidence available in relation to the encampment which supports
the need for choosing use of this type of enforcement action as the most
appropriate in the circumstances? The Service should identify an appropriate
witness who will be able to give evidence in support of the decision and provide
copies of any photographs, witness statements or other documents such as
minutes of case conferences, which might be lodged in court.

Do the households at the encampment have accommodation available to
them elsewhere, and if not, is there availability at any permanent sites?

The policy and procedure on managing unauthorised encampments clearly sets out
the intention that staff involved in visiting camps provide information and advice as
well as support and assistance. Any accommodation needs will have been identified
as part of following the procedures and hence landowning services are required to
reference this type of information in any instructions to Legal Services for using
enforcement powers.

Would it be more appropriate to consider other powers or actions — eg
interdicts or anti-social behaviour orders?

There may be circumstances where convening a multi agency case conference
may help identify alternative enforcement or indeed management mechanisms
more appropriate to the circumstances of a complex and difficult case. For example,
do particular groups repeatedly return to the same area?

Avoiding Legal Challenge

Landowning services should be aware that considerable delays can occur if the
unauthorised campers mount a challenge to the action of recovery. Clearly this can
impact on the costs, duration, seriousness and community impact of an
encampment.

Challenge can also be made against any public body through judicial review on the
grounds that decision-making was flawed.

However, it is expected that landowning services can minimise this risk with
reference to this guidance note before instructing enforcement powers.

Instructing enforcement powers for eviction

Landowning Services should consult with Legal Services on a case by case basis at
the earliest possible time it appears there may be a need for this type of civil action.

In addition, the Unauthorised Encampment procedures outline that Legal Services

be included in any multi agency case conferences to make sure that all
enforcement and/or management mechanisms are given due consideration.
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