
This is schedule 9.1 to the agreement between The Highland Council and Wipro Holdings (UK) Limited dated 14 September 2016
SCHEDULE 9.1: STAFF TRANSFER

1. Definitions

In this schedule, the following definitions shall apply:

"Approved Bond" means an indemnity or bond to meet the level of risk exposure arising on the insolvency, winding up or liquidation of the Supplier, actuarially assessed to the satisfaction of the Authority and in accordance with the relevant requirements of the regulation governing the Schemes; 

"Eligible Employee" means any Fair Deal Employee who at the relevant time is an eligible employee as defined in the Transferee Admission Agreement;

"Fair Deal Employees" means those Transferring Authority Employees who are on the Relevant Transfer Date entitled to the protection of the Statutory Guidance and the PPP Protocol and any Transferring Former Supplier Employees who originally transferred pursuant to a Relevant Transfer under the Employment Regulations (or the predecessor legislation to the Employment Regulations), from employment with a public sector employer and who were once eligible to participate in the Schemes and who at the Relevant Transfer Date become entitled to the protection of the Statutory Guidance and the PPP Protocol;

"Former Supplier" means a Supplier supplying services to the Authority before the Relevant Transfer Date that are the same as or substantially similar to the Services (or any part of the Services) and shall include any sub-contractor of such supplier (or any sub-contractor of any such sub-contractor);

"Notified Sub-contractor" means a Sub-contractor identified in Annex 1 to this schedule to whom Transferring Authority Employees and/or Transferring Former Supplier Employees will transfer on a Relevant Transfer Date;

"PPP Protocol" means the Protocol and Guidance covering employment issues issued during 2002 by the Scottish TUC and the Scottish Executive;

"Replacement Sub-contractor" means a sub-contractor of the Replacement Supplier to whom Transferring Supplier Employees will transfer on a Service Transfer Date (or any sub-contractor of any such sub-contractor); 

"Relevant Transfer" means a transfer of employment to which the Employment Regulations applies;

"Relevant Transfer Date" means in relation to a Relevant Transfer, the date upon which the Relevant Transfer takes place;

"Schemes" means the Highland Council Pension Fund, being part of the Local Government Pension Scheme and governed under the provisions of the Local Government Pension Scheme (Administration) (Scotland) Regulations 2008 (as amended) and the Local Government Pension Scheme (Scotland) Regulations 2014 effective on 1 April 2015;

"Service Transfer" means any transfer of the Services (or any part of the Services), for whatever reason, from the Supplier or any Sub-contractor to a Replacement Supplier or a Replacement Sub-contractor;

"Service Transfer Date" means the date of a Service Transfer;

"Staffing Information" means in relation to all persons identified on the Supplier's Provisional Supplier Personnel List or Supplier's Final Supplier Personnel List, as the case may be, such information as the Authority may reasonably request (subject to all applicable provisions of the DPA), but including in an anonymised format:

(a)
their ages, dates of commencement of employment or engagement and gender;

(b)
details of whether they are employed, self-employed contractors or consultants, agency workers or otherwise;

(c)
the identity of the employer or relevant contracting Party;

(d)
their relevant contractual notice periods and any other terms relating to termination of employment, including redundancy procedures, and redundancy payments;

(e)
their wages, salaries and profit sharing arrangements as applicable;

(f)
details of other employment related benefits, including (without limitation) medical insurance, life assurance, pension or other retirement benefit schemes, share option schemes and company car schedules applicable to them;

(g)
any outstanding or potential contractual, statutory or other liabilities in respect of such individuals (including in respect of personal injury claims);

(h)
details of any such individuals on long term sickness absence, parental leave, maternity leave or other authorised long term absence; 

(i)
copies of all relevant documents and materials relating to such information, including copies of relevant contracts of employment (or relevant standard contracts if applied generally in respect of such employees); and

(j)
any other "employee liability information" as such term is defined in regulation 11 of the Employment Regulations;

"Statutory Guidance" means the Statutory Guidance to Local Authorities issued by Scottish Ministers pursuant to section 52 of the Local Government in Scotland Act 2003;

"Supplier's Final Supplier Personnel List" means a list provided by the Supplier of all Supplier Personnel who will transfer under the Employment Regulations on the Relevant Transfer Date;

"Supplier's Provisional Supplier Personnel List" means a list prepared and updated by the Supplier of all Supplier Personnel who are engaged in or wholly or mainly assigned to the provision of the Services or any relevant part of the Services which it is envisaged as at the date of such list will no longer be provided by the Supplier;

"Transferee Admission Agreement" means the agreement to be entered into by which the Supplier agrees to participate in the Schemes substantially in the format of the agreement attached in Annex 4 to this schedule;

"Transferring Authority Employees" means those employees of the Authority to whom the Employment Regulations will apply on the Relevant Transfer Date and who are identified in the list at Appendix 1 to this Schedule 9.1 and who are identified in the list at Appendix 1 to this Schedule 9.1;

"Transferring Former Supplier Employees" means in relation to a Former Supplier, those employees of the Former Supplier to whom the Employment Regulations will apply on the Relevant Transfer Date and who are identified in the list at Appendix 2 to this Schedule 9.1; and

"Transferring Supplier Employees" means those employees of the Supplier and/or the Supplier's Sub-contractors to whom the Employment Regulations will apply on the Service Transfer Date.

2. Interpretation

Where a provision in this schedule imposes an obligation on the Supplier to provide an indemnity, undertaking or warranty (including any such obligations referred to in the annexes to this schedule, the Supplier shall procure that each of its Sub-contractors shall comply with such obligation and provide such indemnity, undertaking or warranty to the Authority, Former Supplier, Replacement Supplier or Replacement Sub-contractor, as the case may be.

Part 1:  Transferring Authority Employees at commencement of Services

3. Relevant Transfers

3.1 The Authority and the Supplier agree that:

3.1.1 the commencement of the provision of the Services or of each relevant part of the Services will be a Relevant Transfer in relation to the Transferring Authority Employees; and

3.1.2 as a result of the operation of the Employment Regulations, the contracts of employment between the Authority and the Transferring Authority Employees (except in relation to any terms disapplied through operation of regulation 10(2) of the Employment Regulations) will have effect on and from the Relevant Transfer Date as if originally made between the Supplier and/or any Notified Sub-contractor and each such Transferring Authority Employee.

3.2 The Authority shall comply with all its obligations under the Employment Regulations and shall perform and discharge all its obligations in respect of the Transferring Authority Employees in respect of the period arising up to (but not including)the Relevant Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part to the period up to (but not including) the Relevant Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between: (i) the Authority; and (ii) the Supplier and/or any Notified Sub-contractor (as appropriate).  

4. Authority Indemnities

4.1 Subject to paragraph 2.2, the Authority shall indemnify the Supplier and any Notified Sub- contractor against any Employee Liabilities in respect of any Transferring Authority Employee (or, where applicable any employee representative as defined in the Employment Regulations) arising from or as a result of:

4.1.1 any act or omission by the Authority occurring before the Relevant Transfer Date;

4.1.2 the breach or non-observance by the Authority before the Relevant Transfer Date of:

4.1.2.1 any collective agreement applicable to the Transferring Authority Employees; and/or 

4.1.2.2 any custom or practice in respect of any Transferring Authority Employees which the Authority is contractually bound to honour;

4.1.3 any claim by any trade union or other body or person representing the Transferring Authority Employees arising from or connected with any failure by the Authority to comply with any legal obligation to such trade union, body or person arising before the Relevant Transfer Date;

4.1.4 any proceeding, claim or demand by HMRC or other statutory authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

4.1.4.1 in relation to any Transferring Authority Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising before the Relevant Transfer Date; and

4.1.4.2 in relation to any employee who is not a Transferring Authority Employee and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Authority to the Supplier and/or any Notified Sub-contractor as appropriate, to the extent that the proceeding, claim or demand by the HMRC or other statutory authority relates to financial obligations arising before the Relevant Transfer Date;

4.1.5 a failure of the Authority to discharge, or procure the discharge of, all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Authority Employees arising before the Relevant Transfer Date;

4.1.6 any claim made by or in respect of any person employed or formerly employed by the Authority other than a Transferring Authority Employee for whom it is alleged the Supplier and/or any Notified Sub-contractor as appropriate may be liable by virtue of the Employment Regulations and/or the Acquired Rights Directive; and

4.1.7 any claim made by or in respect of a Transferring Authority Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Authority Employee relating to any act or omission of the Authority in relation to its obligations under regulation 13 of the Employment Regulations, except to the extent that the liability arises from the failure by the Supplier or any Sub-contractor to comply with regulation 13(4) of the Employment Regulations.

4.2 The indemnities in paragraph 2.1 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Supplier or any Sub-contractor (whether or not a Notified Sub-contractor) whether occurring or having its origin before, on or after the Relevant Transfer Date including any Employee Liabilities: 

4.2.1 arising out of the resignation of any Transferring Authority Employee before the Relevant Transfer Date on account of substantial detrimental changes to his/her working conditions proposed by the Supplier and/or any Sub-contractor to occur in the period from (and including) the Relevant Transfer Date; or

4.2.2 arising from the failure by the Supplier or any Sub-contractor to comply with its obligations under the Employment Regulations.

4.3 If any person who is not a Transferring Authority Employee claims, or it is determined in relation to any person who is not as a Transferring Authority Employee, that his/her contract of employment has been transferred from the Authority to the Supplier and/or any Notified Sub-contractor pursuant to the Employment Regulations or the Acquired Rights Directive then:

4.3.1 the Supplier shall, or shall procure that the Notified Sub-contractor shall, within five (5) Working Days of becoming aware of that fact, give notice in writing to the Authority; and

4.3.2 the Authority may offer (or may procure that a third party may offer) employment to such person within fifteen (15) Working Days of receipt of the notification by the Supplier and/or any Notified Sub-contractor, or take such other reasonable steps as the Authority considers appropriate to deal with the matter provided always that such steps are in compliance with Law.

4.4 If an offer referred to in paragraph 2.3.2 is accepted, or if the situation has otherwise been resolved by the Authority, the Supplier shall, or shall procure that the Notified Sub-contractor shall, immediately release the person from his/her employment or alleged employment.

4.5 If by the end of the fifteen (15) Working Day period specified in paragraph 2.3.2:

4.5.1 no such offer of employment has been made; 

4.5.2 such offer has been made but not accepted; or

4.5.3 the situation has not otherwise been resolved,

the Supplier and/or any Notified Sub contractor may within five (5) Working Days give notice to terminate the employment or alleged employment of such person.

4.6 Subject to the Supplier and/or any Notified Sub-contractor acting in accordance with the provisions of paragraphs 2.3 to 2.5 and in accordance with all applicable proper employment procedures set out in applicable Law, the Authority shall indemnify the Supplier and/or any Notified Sub-contractor (as appropriate) against all Employee Liabilities arising out of the termination pursuant to the provisions of paragraph 2.5 provided that the Supplier takes, or procures that the Notified Sub-contractor takes, all reasonable steps to minimise any such Employee Liabilities.

4.7 The indemnity in paragraph 2.6:

4.7.1 shall not apply to:

4.7.1.1 any claim for:

(a) discrimination, including on the grounds of sex, race, disability, age, gender reassignment, marriage or civil partnership, pregnancy and maternity or sexual orientation, religion or belief; or

(b) equal pay or compensation for less favourable treatment of part time workers or fixed term employees,

in any case in relation to any alleged act or omission of the Supplier and/or any Sub-contractor; or

4.7.1.2 any claim that the termination of employment was unfair because the Supplier and/or Notified Sub-contractor neglected to follow a fair dismissal procedure; and

4.7.2 shall apply only where the notification referred to in paragraph 2.3.1 is made by the Supplier and/or any Notified Sub-contractor (as appropriate) to the Authority within six (6) months of the Relevant Transfer Date.  

4.8 If any such person as is referred to in paragraph 2.3 is neither re employed by the Authority nor dismissed by the Supplier and/or any Notified Sub-contractor within the time scales set out in paragraph 2.5 such person shall be treated as having transferred to the Supplier and/or any Notified Sub-contractor and the Supplier shall, or shall procure that the Notified Sub-contractor shall, comply with such obligations as may be imposed upon it under applicable Law.

4.9 True Up Clause

In case of variance of the actual salary cost in “HC Staff Information 19022016 CLIENT COPY” (detail of salary details of the Outgoing Supplier (Fujitsu) employees shared by the Authority the as part of the due-diligence process) with the actual salary cost of employees being transferred to the Supplier the Authority shall through a true-up process compensate the Supplier for any incremental cost

5. Supplier Indemnities and Obligations

5.1 Subject to paragraph 3.2, the Supplier shall indemnify the Authority against any Employee Liabilities in respect of any Transferring Authority Employee (or, where applicable any employee representative as defined in the Employment Regulations) arising from or as a result of:

5.1.1 any act or omission by the Supplier or any Sub-contractor whether occurring before, on or after the Relevant Transfer Date;

5.1.2 the breach or non observance by the Supplier or any Sub-contractor on or after the Relevant Transfer Date of:

5.1.2.1 any collective agreement applicable to the Transferring Authority Employees; and/or 

5.1.2.2 any custom or practice in respect of any Transferring Authority Employees which the Supplier or any Sub-contractor is contractually bound to honour;

5.1.3 any claim by any trade union or other body or person representing any Transferring Authority Employees arising from or connected with any failure by the Supplier or any Sub-contractor to comply with any legal obligation to such trade union, body or person arising on or after the Relevant Transfer Date;

5.1.4 any proposal by the Supplier or a Sub-contractor made before the Relevant Transfer Date to make changes to the terms and conditions of employment or working conditions of any Transferring Authority Employees to their material detriment on or after their transfer to the Supplier or the relevant Sub-contractor (as the case may be) on the Relevant Transfer Date, or to change the terms and conditions of employment or working conditions of any person who would have been a Transferring Authority Employee but for their resignation (or decision to treat their employment as terminated under regulation 4(9) of the Employment Regulations) before the Relevant Transfer Date as a result of or for a reason connected to such proposed changes; 

5.1.5 any statement communicated to or action undertaken by the Supplier or any Sub-contractor to, or in respect of, any Transferring Authority Employee before the Relevant Transfer Date regarding the Relevant Transfer which has not been agreed in advance with the Authority in writing;

5.1.6 any proceeding, claim or demand by HMRC or other statutory authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

5.1.6.1 in relation to any Transferring Authority Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising on or after the Relevant Transfer Date; and

5.1.6.2 in relation to any employee who is not a Transferring Authority Employee, and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Authority to the Supplier or a Subcontractor, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising on or after the Relevant Transfer Date;

5.1.7 a failure of the Supplier or any Sub-contractor to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Authority Employees in respect of the period from (and including) the Relevant Transfer Date; and

5.1.8 any claim made by or in respect of a Transferring Authority Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Authority Employee relating to any act or omission of the Supplier or any Sub-contractor in relation to their obligations under regulation 13 of the Employment Regulations, except to the extent that the liability arises from the Authority's failure to comply with its obligations under regulation 13 of the Employment Regulations.

5.2 The indemnities in paragraph 3.1 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Authority whether occurring or having its origin before, on or after the Relevant Transfer Date including, without limitation, any Employee Liabilities arising from the Authority's failure to comply with its obligations under the Employment Regulations.

5.3 The Supplier shall comply, and shall procure that each Sub-contractor shall comply, with all its obligations under the Employment Regulations (including its obligation to inform and consult in accordance with regulation 13 of the Employment Regulations) and shall perform and discharge, and shall procure that each Sub-contractor shall perform and discharge, all its obligations in respect of the Transferring Authority Employees, from (and including) the Relevant Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part to the period from and including the Relevant Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between the Authority and the Supplier.

6. Information

The Supplier shall, and shall procure that each Sub-contractor shall, promptly provide to the Authority in writing such information as is necessary to enable the Authority to carry out its duties under regulation 13 of the Employment Regulations.  The Authority shall promptly provide to the Supplier and each Notified Sub-contractor in writing such information as is necessary to enable the Supplier and each Notified Sub-contractor to carry out their respective duties under regulation 13 of the Employment Regulations.

7. Principles of Good Employment Practice

7.1 The Parties agree that the Statutory Guidance and the PPP Protocol each applies to the treatment by the Supplier of employees whose employment begins after the Relevant Transfer Date, and the Supplier undertakes to treat such employees in accordance with the PPP Protocol and the Statutory Guidance, including (but not limited to) the application of the provisions of the principles of good employment practice.

7.2 Any changes embodied in any statement of practice, paper or other guidance that replaces any of the documentation referred to in paragraph 5.1 shall be agreed in accordance with the Change Control Procedure.

8. Pensions

8.1 The Parties agree that the Statutory Guidance and the PPP Protocol, as these relate to pensions, shall apply in relation to the provision of pension arrangements under this Agreement.

8.2 In so far as it means the Statutory Guidance and the PPP Protocol continues to be satisfied, the Supplier shall, and shall procure that each of its Sub-contractors shall, comply with the pensions provisions in Annex 2 to this schedule.

8.3 Where the Supplier recruits new staff to work on the Services, who, for the avoidance of doubt, are not Fair Deal Employees, the Supplier will comply with the requirements of the PPP Protocol in relation to those new joiners by providing such employees with membership of a good quality pension scheme being one of the following:

8.3.1 a final salary based defined benefits scheme;

8.3.2 a defined contribution scheme to which the Supplier will match employee contributions up to 6%, although either could pay more if they wish; and

8.3.3 a stakeholder pension scheme, under which the Supplier will match employee contributions of up to 6%, although either could pay more if they wish.

Part 2:  Transferring Former Supplier Employees at Commencement of Services

9. Relevant Transfers

9.1 The Authority and the Supplier agree that:

9.1.1 the commencement of the provision of the Services or of any relevant part of the Services will be a Relevant Transfer in relation to the Transferring Former Supplier Employees; and 

9.1.2 as a result of the operation of the Employment Regulations, the contracts of employment between each Former Supplier and the Transferring Former Supplier Employees (except in relation to any terms disapplied through the operation of regulation 10(2) of the Employment Regulations) shall have effect on and from the Relevant Transfer Date as if originally made between the Supplier and/or Notified Sub-contractor and each such Transferring Former Supplier Employee.

9.2 The Authority shall procure that each Former Supplier shall comply with all its obligations under the Employment Regulations and shall perform and discharge all its obligations in respect of all the Transferring Former Supplier Employees in respect of the period up to (but not including)the Relevant Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part in respect of the period up to (but not including) the Relevant Transfer Date) and the Supplier shall make, and the Authority shall procure that each Former Supplier makes, any necessary apportionments in respect of any periodic payments.  

10. Former Supplier Indemnities

10.1 Subject to paragraph 2.2, the Authority shall procure that each Former Supplier shall indemnify the Supplier and any Notified Sub-contractor against any Employee Liabilities in respect of any Transferring Former Supplier Employee (or, where applicable any employee representative as defined in the Employment Regulations) arising from or as a result of:

10.1.1 any act or omission by the Former Supplier arising before the Relevant Transfer Date;

10.1.2 the breach or non observance by the Former Supplier arising before the Relevant Transfer Date of:

10.1.2.1 any collective agreement applicable to the Transferring Former Supplier Employees; and/or 

10.1.2.2 any custom or practice in respect of any Transferring Former Supplier Employees which the Former Supplier is contractually bound to honour; 

10.1.3 any proceeding, claim or demand by HMRC or other statutory authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

10.1.3.1 in relation to any Transferring Former Supplier Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising before the Relevant Transfer Date; and

10.1.3.2 in relation to any employee who is not a Transferring Former Supplier Employee and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Former Supplier to the Supplier and/or any Notified Sub-contractor as appropriate, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations in respect of the period to (but excluding) the Relevant Transfer Date;

10.1.4 a failure of the Former Supplier to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Former Supplier Employees in respect of the period to (but excluding) the Relevant Transfer Date;

10.1.5 any claim made by or in respect of any person employed or formerly employed by the Former Supplier other than a Transferring Former Supplier Employee for whom it is alleged the Supplier and/or any Notified Sub-contractor as appropriate may be liable by virtue of this Agreement and/or the Employment Regulations and/or the Acquired Rights Directive; and

10.1.6 any claim made by or in respect of a Transferring Former Supplier Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Former Supplier Employee relating to any act or omission of the Former Supplier in relation to its obligations under regulation 13 of the Employment Regulations, except to the extent that the liability arises from the failure by the Supplier or any Sub-contractor to comply with regulation 13(4) of the Employment Regulations.

10.2 The indemnities in paragraph 2.1 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Supplier or any Sub-contractor whether occurring or having its origin before, on or after the Relevant Transfer Date including, without limitation, any Employee Liabilities: 

10.2.1 arising out of the resignation of any Transferring Former Supplier Employee before the Relevant Transfer Date on account of substantial detrimental changes to his/her working conditions proposed by the Supplier or any Sub-contractor to occur in the period from (and including) the Relevant Transfer Date; or

10.2.2 arising from the failure by the Supplier and/or any Sub-contractor to comply with its obligations under the Employment Regulations.

10.3 If any person who is not a Transferring Former Supplier Employee claims, or it is determined in relation to any person who is not a Transferring Former Supplier Employee, that his/her contract of employment has been transferred from a Former Supplier to the Supplier and/or any Notified Sub-contractor pursuant to the Employment Regulations or the Acquired Rights Directive then:

10.3.1 the Supplier shall, or shall procure that the Notified Sub-contractor shall, within five (5) Working Days of becoming aware of that fact, give notice in writing to the Authority and, where required by the Authority, to the Former Supplier; and

10.3.2 the Former Supplier may offer (or may procure that a third party may offer) employment to such person within fifteen (15) Working Days of the notification by the Supplier and/or the Notified Sub-contractor or take such other reasonable steps as the Former Supplier considers appropriate to deal with the matter provided always that such steps are in compliance with applicable Law.

10.4 If an offer referred to in paragraph 2.3.2 is accepted, or if the situation has otherwise been resolved by the Former Supplier and/or the Authority, the Supplier shall, or shall procure that the Notified Sub-contractor shall, immediately release the person from his/her employment or alleged employment.

10.5 If by the end of the fifteen (15) Working Day period specified in paragraph 2.3.2:

10.5.1 no such offer of employment has been made; 

10.5.2 such offer has been made but not accepted; or

10.5.3 the situation has not otherwise been resolved,

the Supplier and/or any Notified Sub-contractor may within five (5) Working Days give notice to terminate the employment or alleged employment of such person.

10.6 Subject to the Supplier and/or any Notified Sub-contractor acting in accordance with the provisions of paragraphs 2.3 to 2.5 and in accordance with all applicable proper employment procedures set out in Law, the Authority shall procure that the Former Supplier indemnifies the Supplier and/or any Notified Sub-contractor (as appropriate) against all Employee Liabilities arising out of the termination pursuant to the provisions of paragraph 2.5 provided that the Supplier takes, or shall procure that the Notified Sub-contractor takes, all reasonable steps to minimise any such Employee Liabilities.  

10.7 The indemnity in paragraph 2.6:

10.7.1 shall not apply to:

10.7.1.1 any claim for:

(a) discrimination, including on the grounds of sex, race, disability, age, gender reassignment, marriage or civil partnership, pregnancy and maternity or sexual orientation, religion or belief; or

(b) equal pay or compensation for less favourable treatment of part time workers or fixed term employees,

in any case in relation to any alleged act or omission of the Supplier and/or any Sub-contractor; or

10.7.1.2 any claim that the termination of employment was unfair because the Supplier and/or Notified Sub-contractor neglected to follow a fair dismissal procedure; and

10.7.2 shall apply only where the notification referred to in paragraph 2.3.1 is made by the Supplier and/or any Notified Sub-contractor (as appropriate) to the Authority and, if applicable, the Former Supplier, within six (6) months of the Relevant Transfer Date.

10.8 If any such person as is described in paragraph 2.3 is neither re employed by the Former Supplier nor dismissed by the Supplier and/or any Notified Sub-contractor within the time scales set out in paragraph 2.5, such person shall be treated as having transferred to the Supplier or Notified Sub-contractor and the Supplier shall, or shall procure that the Notified Sub-contractor shall, comply with such obligations as may be imposed upon it under the Law.

11. Supplier Indemnities and Obligations

11.1 Subject to paragraph 3.2, the Supplier shall indemnify the Authority and/or the Former Supplier against any Employee Liabilities in respect of any Transferring Former Supplier Employee (or, where applicable any employee representative as defined in the Employment Regulations) arising from or as a result of:

11.1.1 any act or omission by the Supplier or any Sub-contractor whether occurring before, on or after the Relevant Transfer Date;

11.1.2 the breach or non observance by the Supplier or any Sub-contractor on or after the Relevant Transfer Date of:

11.1.2.1 any collective agreement applicable to the Transferring Former Supplier Employee; and/or

11.1.2.2 any custom or practice in respect of any Transferring Former Supplier Employees which the Supplier or any Sub-contractor is contractually bound to honour;

11.1.3 any claim by any trade union or other body or person representing any Transferring Former Supplier Employees arising from or connected with any failure by the Supplier or a Sub-contractor to comply with any legal obligation to such trade union, body or person arising on or after the Relevant Transfer Date;

11.1.4 any proposal by the Supplier or a Sub-contractor prior to the Relevant Transfer Date to make changes to the terms and conditions of employment or working conditions of any Transferring Former Supplier Employees to their material detriment on or after their transfer to the Supplier or a Sub-contractor (as the case may be) on the Relevant Transfer Date, or to change the terms and conditions of employment or working conditions of any person who would have been a Transferring Former Supplier Employee but for their resignation (or decision to treat their employment as terminated under regulation 4(9) of the Employment Regulations) before the Relevant Transfer Date as a result of or for a reason connected to such proposed changes; 

11.1.5 any statement communicated to or action undertaken by the Supplier or a Sub-contractor to, or in respect of, any Transferring Former Supplier Employee before the Relevant Transfer Date regarding the Relevant Transfer which has not been agreed in advance with the Authority and/or the Former Supplier in writing;

11.1.6 any proceeding, claim or demand by HMRC or other statutory authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

11.1.6.1 in relation to any Transferring Former Supplier Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising on or after the Relevant Transfer Date; and

11.1.6.2 in relation to any employee who is not a Transferring Former Supplier Employee, and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Former Supplier to the Supplier or a Sub-contractor, to the extent that the proceeding, claim or demand by the HMRC or other statutory authority relates to financial obligations arising on or after the Relevant Transfer Date;

11.1.7 a failure of the Supplier or any Sub-contractor to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Former Supplier Employees in respect of the period from (and including) the Relevant Transfer Date; and

11.1.8 any claim made by or in respect of a Transferring Former Supplier Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Former Supplier Employee relating to any act or omission of the Supplier or any Sub-contractor in relation to obligations under regulation 13 of the Employment Regulations, except to the extent that the liability arises from the Former Supplier's failure to comply with its obligations under regulation 13 of the Employment Regulations.

11.2 The indemnities in paragraph 3.1 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Former Supplier whether occurring or having its origin before, on or after the Relevant Transfer Date including, without limitation, any Employee Liabilities arising from the Former Supplier's failure to comply with its obligations under the Employment Regulations.

11.3 The Supplier shall comply, and shall procure that each Sub-contractor shall comply, with all its obligations under the Employment Regulations (including without limitation its obligation to inform and consult in accordance with regulation 13 of the Employment Regulations) and shall perform and discharge, and shall procure that each Sub-contractor shall perform and discharge, all its obligations in respect of all the Transferring Former Supplier Employees, on and from the Relevant Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part to the period from (and including) the Relevant Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between the Supplier and the Former Supplier.

12. Information

The Supplier shall, and shall procure that each Sub-contractor shall, promptly provide to the Authority and/or at the Authority's direction, the Former Supplier, in writing such information as is necessary to enable the Authority and/or the Former Supplier to carry out their respective duties under regulation 13 of the Employment Regulations.  The Authority shall procure that the Former Supplier shall promptly provide to the Supplier and each Notified Sub-contractor in writing such information as is necessary to enable the Supplier and each Notified Sub-contractor to carry out their respective duties under regulation 13 of the Employment Regulations.

13. Principles of Good Employment Practice

13.1 The Supplier shall, and shall procure that each Sub-contractor shall, comply with any requirement notified to it by the Authority relating to pensions in respect of any Transferring Former Supplier Employee as set down in:

13.1.1 the Statutory Guidance; and

13.1.2 The PPP Protocol.

13.2 Any changes embodied in any statement of practice, paper or other guidance that replaces any of the documentation referred to in paragraph 5.1 shall be agreed in accordance with the Change Control Procedure.

14. Procurement Obligations

Notwithstanding any other provisions of this part 2, where in this part 2 the Authority accepts an obligation to procure that a Former Supplier does or does not do something, such obligation shall be limited so that it extends only to the extent that the Authority's contract with the Former Supplier contains a contractual right in that regard which the Authority may enforce, or otherwise so that it requires only that the Authority must use reasonable endeavours to procure that the Former Supplier does or does not act accordingly.
15. Pensions

15.1 The Parties agree that the Statutory Guidance and the PPP Protocol, as these relate to pensions, shall apply in relation to the provision of pension arrangements under this Agreement.

15.2 In so far at it means the Statutory Guidance and the PPP Protocol continues to be satisfied, the Supplier shall, and shall procure that each Sub-contractor shall, comply with the pensions provisions in Annex 3 to this schedule in respect of any Transferring Former Supplier Employees who transfer from the Former Supplier to the Supplier.  

15.3 Should any Transferring Former Supplier Employees who are not Fair Deal Employees transfer from the Former Supplier to the Supplier, then the Supplier will comply with the requirements of the PPP Protocol in relation to those employees who are considered as new joiners and the Supplier shall be obliged to continue to offer one of the pensions options set out under 7.3.1 to 7.3.3 below:

15.3.1 a final salary based defined benefits scheme;

15.3.2 a defined contribution scheme to which the Supplier will match employee contributions, up to 6%, although either could pay more if they wish; and

15.3.3 a stakeholder pension scheme, under which the Supplier will match employee contributions, up to 6% although either could pay more if they wish.

Part 3:  No Transfer of Employees at Commencement of Services

16. Procedure in the Event of Transfer

16.1 The Authority and the Supplier agree that the commencement of the provision of the Services or of any part of the Services will not be a Relevant Transfer in relation to any employees of the Authority and/or any Former Supplier.  

16.2 If any employee of the Authority and/or a Former Supplier claims, or it is determined in relation to any employee of the Authority and/or a Former Supplier, that his/her contract of employment has been transferred from the Authority and/or the Former Supplier to the Supplier and/or any Sub contractor pursuant to the Employment Regulations or the Acquired Rights Directive then:

16.2.1 the Supplier shall, and shall procure that the relevant Sub-contractor shall, within five (5) Working Days of becoming aware of that fact, give notice in writing to the Authority and, where required by the Authority, give notice to the Former Supplier; and

16.2.2 the Authority and/or the Former Supplier may offer (or may procure that a third party may offer) employment to such person within fifteen (15) Working Days of the notification by the Supplier or the Sub-contractor (as appropriate) or take such other reasonable steps as the Authority or Former Supplier (as the case may be) considers appropriate to deal with the matter provided always that such steps are in compliance with applicable Law.

16.3 If an offer referred to in paragraph 1.2.2 is accepted (or if the situation has otherwise been resolved by the Authority and/or the Former Supplier), the Supplier shall, or shall procure that the Sub-contractor shall, immediately release the person from his/her employment or alleged employment.

16.4 If by the end of the fifteen (15) Working Day period specified in paragraph 1.2.2: 

16.4.1 no such offer of employment has been made; 

16.4.2 such offer has been made but not accepted; or

16.4.3 the situation has not otherwise been resolved,

the Supplier and/or the Sub-contractor may within five (5) Working Days give notice to terminate the employment or alleged employment of such person.

17. Indemnities

17.1 Subject to the Supplier and/or the relevant Sub-contractor acting in accordance with the provisions of paragraphs 1.2 to 1.4 and in accordance with all applicable employment procedures set out in applicable Law and subject also to paragraph 2.4, the Authority shall:

17.1.1 indemnify the Supplier and/or the relevant Sub-contractor against all Employee Liabilities arising out of the termination of the employment of any employees of the Authority referred to in paragraph 1.2 made pursuant to the provisions of paragraph 1.4 provided that the Supplier takes, or shall procure that the Notified Sub-contractor takes, all reasonable steps to minimise any such Employee Liabilities; and 

17.1.2 procure that the Former Supplier indemnifies the Supplier and/or any Notified Sub-contractor against all Employee Liabilities arising out of termination of the employment of the employees of the Former Supplier made pursuant to the provisions of paragraph 1.4 provided that the Supplier takes, or shall procure that the relevant Sub-contractor takes, all reasonable steps to minimise any such Employee Liabilities.

17.2 If any such person as is described in paragraph 1.2 is neither re employed by the Authority and/or the Former Supplier as appropriate nor dismissed by the Supplier and/or any Sub contractor within the fifteen (15) Working Day period referred to in paragraph 1.4 such person shall be treated as having transferred to the Supplier and/or the Sub-contractor (as appropriate) and the Supplier shall, or shall procure that the Sub-contractor shall, comply with such obligations as may be imposed upon it under Law.

17.3 Where any person remains employed by the Supplier and/or any Sub-contractor pursuant to paragraph 2.2, all Employee Liabilities in relation to such employee shall remain with the Supplier and/or the Sub-contractor and the Supplier shall indemnify the Authority and any Former Supplier, and shall procure that the Sub-contractor shall indemnify the Authority and any Former Supplier, against any Employee Liabilities that either of them may incur in respect of any such employees of the Supplier and/or employees of the Sub-contractor.

17.4 The indemnities in paragraph 2.1: 

17.4.1 shall not apply to:

17.4.1.1 any claim for:

(a) discrimination, including on the grounds of sex, race, disability, age, gender reassignment, marriage or civil partnership, pregnancy and maternity or sexual orientation, religion or belief; or

(b) equal pay or compensation for less favourable treatment of part time workers or fixed term employees,

in any case in relation to any alleged act or omission of the Supplier and/or any Sub-contractor; or

17.4.1.2 any claim that the termination of employment was unfair because the Supplier and/or any Sub-contractor neglected to follow a fair dismissal procedure; and

17.4.2 shall apply only where the notification referred to in paragraph 1.2.1 is made by the Supplier and/or any Sub-contractor to the Authority and, if applicable, Former Supplier within six (6) months of the Effective Date.  

18. Procurement Obligations

Where in this part 3 the Authority accepts an obligation to procure that a Former Supplier does or does not do something, such obligation shall be limited so that it extends only to the extent that the Authority's contract with the Former Supplier contains a contractual right in that regard which the Authority may enforce, or otherwise so that it requires only that the Authority must use reasonable endeavours to procure that the Former Supplier does or does not act accordingly.

Part 4:  Employment Exit Provisions

19. Pre Service Transfer Obligations

19.1 The Supplier agrees that within twenty 20 Working Days of the earliest of:

19.1.1 receipt of a notification from the Authority of a Service Transfer or intended Service Transfer; 

19.1.2 receipt of the giving of notice of early termination or any Partial Termination of this Agreement; 

19.1.3 the date which is twelve (12) months before the end of the Term; and

19.1.4 receipt of a written request of the Authority at any time (provided that the Authority shall only be entitled to make one such request in any six (6) month period),

it shall provide in a suitably anonymised format so as to comply with the DPA, the Supplier's Provisional Supplier Personnel List, together with the Staffing Information in relation to the Supplier's Provisional Supplier Personnel List and it shall provide an updated Supplier's Provisional Supplier Personnel List at such intervals as are reasonably requested by the Authority.

19.2 At least twenty 20 Working Days prior to the Service Transfer Date, the Supplier shall provide to the Authority or at the direction of the Authority to any Replacement Supplier and/or any Replacement Sub-contractor: 

19.2.1 the Supplier's Final Supplier Personnel List, which shall identify which of the Supplier Personnel are Transferring Supplier Employees; and

19.2.2 the Staffing Information in relation to the Supplier's Final Supplier Personnel List (insofar as such information has not previously been provided).

19.3 The Authority shall be permitted to use and disclose information provided by the Supplier under paragraphs 1.1 and 1.2 for the purpose of informing any prospective Replacement Supplier and/or Replacement Sub-contractor.  

19.4 The Supplier warrants, for the benefit of the Authority, any Replacement Supplier, and any Replacement Sub-contractor that all information provided pursuant to paragraphs 1.1 and 1.2 shall be true and accurate in all material respects at the time of providing the information.

19.5 From the date of the earliest event referred to in paragraph 1.1.1, 1.1.2 and 1.1.3, the Supplier agrees, that it shall not, and agrees to procure that each Sub-contractor shall not, assign any person to the provision of the Services who is not listed on the Supplier's Provisional Supplier Personnel List and shall not without the approval of the Authority (not to be unreasonably withheld or delayed):

19.5.1 replace or re deploy any Supplier Personnel listed on the Supplier Provisional Supplier Personnel List other than where any replacement is of equivalent grade, skills, experience and expertise and is employed on the same terms and conditions of employment as the person he/she replaces;

19.5.2 make, promise, propose or permit any material changes to the terms and conditions of employment of the Supplier Personnel (including any payments connected with the termination of employment); 

19.5.3 increase the proportion of working time spent on the Services (or the relevant part of the Services) by any of the Supplier Personnel save for fulfilling assignments and projects previously scheduled and agreed;

19.5.4 introduce any new contractual or customary practice concerning the making of any lump sum payment on the termination of employment of any employees listed on the Supplier's Provisional Supplier Personnel List; 

19.5.5 increase or reduce the total number of employees so engaged, or deploy any other person to perform the Services (or the relevant part of the Services); or

19.5.6 terminate or give notice to terminate the employment or contracts of any persons on the Supplier's Provisional Supplier Personnel List save by due disciplinary process,

and shall promptly notify, and procure that each Sub-contractor shall promptly notify, the Authority or, at the direction of the Authority, any Replacement Supplier and any Replacement Sub-contractor of any notice to terminate employment given by the Supplier or relevant Sub-contractor or received from any persons listed on the Supplier's Provisional Supplier Personnel List regardless of when such notice takes effect.

19.6 During the Term, the Supplier shall provide, and shall procure that each Sub-contractor shall provide, to the Authority any information the Authority may reasonably require relating to the manner in which the Services are organised, which shall include:

19.6.1 the numbers of employees engaged in providing the Services;

19.6.2 the percentage of time spent by each employee engaged in providing the Services; and

19.6.3 a description of the nature of the work undertaken by each employee by location.

19.7 The Supplier shall provide, and shall procure that each Sub-contractor shall provide, all reasonable cooperation and assistance to the Authority, any Replacement Supplier and/or any Replacement Sub-contractor to ensure the smooth transfer of the Transferring Supplier Employees on the Service Transfer Date including providing sufficient information in advance of the Service Transfer Date to ensure that all necessary payroll arrangements can be made to enable the Transferring Supplier Employees to be paid as appropriate.  Without prejudice to the generality of the foregoing, within five (5) Working Days following the Service Transfer Date, the Supplier shall provide, and shall procure that each Sub-contractor shall provide, to the Authority or, at the direction of the Authority, to any Replacement Supplier and/or any Replacement Sub-contractor (as appropriate), in respect of each person on the Supplier's Final Supplier Personnel List who is a Transferring Supplier Employee:

19.7.1 the most recent month's copy pay slip data;

19.7.2 details of cumulative pay for tax and pension purposes;

19.7.3 details of cumulative tax paid;

19.7.4 tax code;

19.7.5 details of any voluntary deductions from pay; and

19.7.6 bank/building society account details for payroll purposes.

20. Employment Regulations Exit Provisions

20.1 The Authority and the Supplier acknowledge that subsequent to the commencement of the provision of the Services, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination or Partial Termination of this Agreement or otherwise) resulting in the Services being undertaken by a Replacement Supplier and/or a Replacement Sub-contractor.  Such change in the identity of the supplier of such services may constitute a Relevant Transfer to which the Employment Regulations and/or the Acquired Rights Directive will apply.  The Authority and the Supplier further agree that, as a result of the operation of the Employment Regulations, where a Relevant Transfer occurs, the contracts of employment between the Supplier and the Transferring Supplier Employees (except in relation to any contract terms disapplied through operation of regulation 10(2) of the Employment Regulations) will have effect on and from the Service Transfer Date as if originally made between the Replacement Supplier and/or a Replacement Sub-contractor (as the case may be) and each such Transferring Supplier Employee.

20.2 The Supplier shall, and shall procure that each Sub-contractor shall, comply with all its obligations in respect of the Transferring Supplier Employees arising under the Employment Regulations in respect of the period up to (and including) the Service Transfer Date and shall perform and discharge, and procure that each Sub-contractor shall perform and discharge, all its obligations in respect of all the Transferring Supplier Employees arising in respect of the period up to (and including) the Service Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part to the period ending on (and including) the Service Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between: (i) the Supplier and/or the Sub-contractor (as appropriate); and (ii) the Replacement Supplier and/or Replacement Sub-contractor.  

20.3 Subject to paragraph 2.4, the Supplier shall indemnify the Authority and/or the Replacement Supplier and/or any Replacement Sub-contractor against any Employee Liabilities in respect of any Transferring Supplier Employee (or, where applicable any employee representative as defined in the Employment Regulations) arising from or as a result of:

20.3.1 any act or omission of the Supplier or any Sub-contractor whether occurring before, on or after the Service Transfer Date;

20.3.2 the breach or non observance by the Supplier or any Sub-contractor occurring on or before the Service Transfer Date of: 

20.3.2.1 any collective agreement applicable to the Transferring Supplier Employees; and/or

20.3.2.2 any other custom or practice with a trade union or staff association in respect of any Transferring Supplier Employees which the Supplier or any Sub-contractor is contractually bound to honour;

20.3.3 any claim by any trade union or other body or person representing any Transferring Supplier Employees arising from or connected with any failure by the Supplier or a Sub-contractor to comply with any legal obligation to such trade union, body or person arising on or before the Service Transfer Date;

20.3.4 any proceeding, claim or demand by HMRC or other statutory authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

20.3.4.1 in relation to any Transferring Supplier Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising on and before the Service Transfer Date; and

20.3.4.2 in relation to any employee who is not a Transferring Supplier Employee, and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Supplier to the Authority and/or Replacement Supplier and/or any Replacement Sub-contractor, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising on or before the Service Transfer Date;

20.3.5 a failure of the Supplier or any Subcontractor to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Supplier Employees in respect of the period up to (and including) the Service Transfer Date);

20.3.6 any claim made by or in respect of any person employed or formerly employed by the Supplier or any Sub-contractor other than a Transferring Supplier Employee for whom it is alleged the Authority and/or the Replacement Supplier and/or any Replacement Sub-contractor may be liable by virtue of this Agreement and/or the Employment Regulations and/or the Acquired Rights Directive; and

20.3.7 any claim made by or in respect of a Transferring Supplier Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Supplier Employee relating to any act or omission of the Supplier or any Sub-contractor in relation to its obligations under regulation 13 of the Employment Regulations, except to the extent that the liability arises from the failure by the Authority and/or Replacement Supplier to comply with regulation 13(4) of the Employment Regulations.

20.4 The indemnities in paragraph 2.3 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Replacement Supplier and/or any Replacement Sub-contractor whether occurring or having its origin before, on or after the Service Transfer Date, including any Employee Liabilities: 

20.4.1 arising out of the resignation of any Transferring Supplier Employee before the Service Transfer Date on account of substantial detrimental changes to his/her working conditions proposed by the Replacement Supplier and/or any Replacement Sub-contractor to occur in the period on or after the Service Transfer Date); or

20.4.2 arising from the Replacement Supplier's failure, and/or Replacement Sub-contractor's failure, to comply with its obligations under the Employment Regulations.

20.5 If any person who is not a Transferring Supplier Employee claims, or it is determined in relation to any person who is not a Transferring Supplier Employee, that his/her contract of employment has been transferred from the Supplier or any Sub-contractor to the Replacement Supplier and/or Replacement Sub-contractor pursuant to the Employment Regulations or the Acquired Rights Directive, then:

20.5.1 the Authority shall procure that the Replacement Supplier shall, or any Replacement Sub-contractor shall, within five (5) Working Days of becoming aware of that fact, give notice in writing to the Supplier; and

20.5.2 the Supplier may offer (or may procure that a Sub-contractor may offer) employment to such person within fifteen (15) Working Days of the notification by the Replacement Supplier and/or any and/or Replacement Sub-contractor or take such other reasonable steps as it considers appropriate to deal with the matter provided always that such steps are in compliance with Law.

20.6 If such offer is accepted, or if the situation has otherwise been resolved by the Supplier or a Sub-contractor, the Authority shall procure that the Replacement Supplier shall, or procure that the Replacement Sub-contractor shall, immediately release or procure the release of the person from his/her employment or alleged employment.

20.7 If after the fifteen (15) Working Day period specified in paragraph 2.5.2 has elapsed:

20.7.1 no such offer of employment has been made; 

20.7.2 such offer has been made but not accepted; or

20.7.3 the situation has not otherwise been resolved

the Authority shall advise the Replacement Supplier and/or Replacement Sub-contractor, as appropriate that it may within five (5) Working Days give notice to terminate the employment or alleged employment of such person.

20.8 Subject to the Replacement Supplier and/or Replacement Sub-contractor acting in accordance with the provisions of paragraphs 2.5 to 2.7, and in accordance with all applicable proper employment procedures set out in applicable Law, the Supplier shall indemnify the Replacement Supplier and/or Replacement Sub-contractor against all Employee Liabilities arising out of the termination pursuant to the provisions of paragraph 2.7 provided that the Replacement Supplier takes, or shall procure that the Replacement Sub-contractor takes, all reasonable steps to minimise any such Employee Liabilities.

20.9 The indemnity in paragraph 2.8:

20.9.1 shall not apply to:

20.9.1.1 any claim for:

(a) discrimination, including on the grounds of sex, race, disability, age, gender reassignment, marriage or civil partnership, pregnancy and maternity or sexual orientation, religion or belief; or

(b) equal pay or compensation for less favourable treatment of part time workers or fixed term employees,

in any case in relation to any alleged act or omission of the Replacement Supplier and/or Replacement Sub-contractor; or

20.9.1.2 any claim that the termination of employment was unfair because the Replacement Supplier and/or Replacement Sub-contractor neglected to follow a fair dismissal procedure; and

20.9.2 shall apply only where the notification referred to in paragraph 2.5.1 is made by the Replacement Supplier and/or Replacement Sub-contractor to the Supplier within six (6) months of the Service Transfer Date.

20.10 If any such person as is described in paragraph 2.5 is neither re employed by the Supplier or any Sub-contractor nor dismissed by the Replacement Supplier and/or Replacement Sub-contractor within the time scales set out in paragraphs 2.5 to 2.7, such person shall be treated as a Transferring Supplier Employee and the Replacement Supplier and/or Replacement Sub-contractor shall comply with such obligations as may be imposed upon it under applicable Law.

20.11 The Supplier shall comply, and shall procure that each Sub-contractor shall comply, with all its obligations under the Employment Regulations and shall perform and discharge, and shall procure that each Sub-contractor shall perform and discharge, all its obligations in respect of the Transferring Supplier Employees before and on the Service Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part in respect of the period up to (and including) the Service Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between: 

20.11.1 the Supplier and/or any Sub-contractor; and

20.11.2 the Replacement Supplier and/or the Replacement Sub-contractor.

20.12 The Supplier shall, and shall procure that each Sub-contractor shall, promptly provide to the Authority and any Replacement Supplier and/or Replacement Sub-contractor, in writing such information as is necessary to enable the Authority, the Replacement Supplier and/or Replacement Sub-contractor to carry out their respective duties under regulation 13 of the Employment Regulations.  The Authority shall procure that the Replacement Supplier and/or Replacement Sub-contractor, shall promptly provide to the Supplier and each Sub-contractor in writing such information as is necessary to enable the Supplier and each Sub contractor to carry out their respective duties under regulation 13 of the Employment Regulations.

20.13 Subject to paragraph 2.14, the Authority shall procure that the Replacement Supplier indemnifies the Supplier on its own behalf and on behalf of any Replacement Sub-contractor and its sub-contractors against any Employee Liabilities in respect of each Transferring Supplier Employee (or, where applicable any employee representative (as defined in the Employment Regulations) of any Transferring Supplier Employee) arising from or as a result of:

20.13.1 any act or omission of the Replacement Supplier and/or Replacement Sub-contractor;

20.13.2 the breach or non observance by the Replacement Supplier and/or Replacement Sub-contractor on or after the Service Transfer Date of: 

20.13.2.1 any collective agreement applicable to the Transferring Supplier Employees; and/or 

20.13.2.2 any custom or practice in respect of any Transferring Supplier Employees which the Replacement Supplier and/or Replacement Sub-contractor is contractually bound to honour;

20.13.3 any claim by any trade union or other body or person representing any Transferring Supplier Employees arising from or connected with any failure by the Replacement Supplier and/or Replacement Sub-contractor to comply with any legal obligation to such trade union, body or person arising on or after the Relevant Transfer Date;

20.13.4 any proposal by the Replacement Supplier and/or Replacement Sub-contractor to change the terms and conditions of employment or working conditions of any Transferring Supplier Employees on or after their transfer to the Replacement Supplier or Replacement Sub-contractor (as the case may be) on the Relevant Transfer Date, or to change the terms and conditions of employment or working conditions of any person who would have been a Transferring Supplier Employee but for their resignation (or decision to treat their employment as terminated under regulation 4(9) of the Employment Regulations) before the Relevant Transfer Date as a result of or for a reason connected to such proposed changes; 

20.13.5 any statement communicated to or action undertaken by the Replacement Supplier or Replacement Sub-contractor to, or in respect of, any Transferring Supplier Employee on or before the Relevant Transfer Date regarding the Relevant Transfer which has not been agreed in advance with the Supplier in writing;

20.13.6 any proceeding, claim or demand by HMRC or other statutory authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

20.13.6.1 in relation to any Transferring Supplier Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising after the Service Transfer Date; and

20.13.6.2 in relation to any employee who is not a Transferring Supplier Employee, and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Supplier or Sub-contractor, to the Replacement Supplier or Replacement Sub-contractor to the extent that the proceeding, claim or demand by HMRC or other statutory Authority relates to financial obligations arising after the Service Transfer Date;

20.13.7 a failure of the Replacement Supplier or Replacement Sub-contractor to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Supplier Employees in respect of the period from (and including) the Service Transfer Date; and

20.13.8 any claim made by or in respect of a Transferring Supplier Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Supplier Employee relating to any act or omission of the Replacement Supplier or Replacement Sub-contractor in relation to obligations under regulation 13 of the Employment Regulations.

20.14 The indemnities in paragraph 2.13 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Supplier and/or any Sub-contractor (as applicable) whether occurring or having its origin before, on or after the Relevant Transfer Date, including any Employee Liabilities arising from the failure by the Supplier and/or any Sub-contractor (as applicable) to comply with its obligations under the Employment Regulations.

APPENDIX 1

[INSERT LIST OF TRANSFERRING AUTHORITY EMPLOYEES]

APPENDIX 2

[INSERT LIST OF TRANSFERRING FORMER SUPPLIER EMPLOYEES]
ANNEX 1:  LIST OF NOTIFIED SUB-CONTRACTORS

None.

ANNEX 2:  PENSIONS FOR TRANSFERRING AUTHORITY EMPLOYEES

21. Participation

21.1 The Supplier undertakes to enter into the Transferee Admission Agreement.

21.2 The Supplier and the Authority undertake to do all such things and execute any documents (including the Transferee Admission Agreement) as may be required to enable the Supplier to participate in the Schemes in respect of the Fair Deal Employees.  

21.3 The Supplier and/or any Sub contractor shall bear its own costs and all costs that the Authority reasonably incurs in connection with the negotiation, preparation and execution of documents to facilitate the Supplier participating in the Schemes.  

22. Future Service Benefits

22.1 The Supplier shall procure that the Fair Deal Employees, shall be either admitted into, or offered continued membership of, the relevant section of the Schemes that they currently contribute to, or were eligible to join immediately prior to the Relevant Transfer Date and the Supplier shall procure that such Fair Deal Employees continue to accrue benefits in accordance with the provisions governing the relevant section of Schemes for service from (and including) the Relevant Transfer Date.

22.2 The Supplier undertakes that should it cease to participate in the Schemes for whatever reason at a time when it has Eligible Employees, that it will, at no extra cost to the Authority, provide to any Fair Deal Employee who immediately prior to such cessation remained an Eligible Employee with access to an occupational pension scheme in accordance with the requirements of the PPP Protocol and the Statutory Guidance and certified by the Government Actuary's Department ("GAD") or any actuary nominated by the Authority in accordance with relevant guidance produced by GAD as providing benefits which are broadly comparable to those provided by the Schemes at the relevant date. 

22.3 In the event paragraph 2.2 (above) applies, the benefits accrued by the Eligible Employees after the Relevant Transfer Date, up to the date the Supplier ceases to participate in the Scheme, may be bulk transferred from the Schemes, into the occupational pension scheme referred to under 2.2 (above).  The bulk transfer calculations will be in accordance with the PPP Protocol, the Statutory Guidance and the relevant guidance issued by GAD as at the date of cessation.

22.4 The Parties acknowledge that in addition to providing such Fair Deal Employees with the continuing accrual of benefits, in accordance with 2.1 (above) such employees will be entitled to any other ill health and injury benefits currently provided to them by the Authority as a contractual term of their employment.

23. Funding

23.1 The Supplier undertakes to pay to the Schemes all such amounts as are due under the Transferee Admission Agreement or otherwise under relevant legislation and shall deduct and pay to the Schemes such employee contributions as are required by the Schemes.

23.2 The Supplier shall indemnify and keep indemnified the Authority on demand against any claim by, payment to, or loss incurred by, the Schemes in respect of the failure to account to the Schemes for payments received and the non payment or the late payment of any sum payable by the Supplier to or in respect of the Schemes.   

24. Provision of Information

The Supplier and the Authority respectively undertake to each other:

24.1 to provide all information which the other Party may reasonably request concerning matters (i) referred to in this annex and (ii) set out in the Transferee Admission Agreement, and to supply the information as expeditiously as possible; and

24.2 not to issue any announcements to the Fair Deal Employees prior to the Relevant Transfer Date concerning the matters stated in this annex without the consent in writing of the other Party (not to be unreasonably withheld or delayed).

25. Indemnity and Bond

25.1 Post transfer.  The Supplier undertakes to the Authority to indemnify and keep indemnified the Authority on demand from and against all and any Losses whatsoever arising out of or in connection with any liability towards the Fair Deal Employees arising in respect of service on or after the Relevant Transfer Date which relate to the accrual and/or payment of benefits under an occupational pension scheme (within the meaning provided for in section 1 of the Pension Schemes Act 1993) or the Schemes.

25.2 Without prejudice to the requirements of paragraph 5.1 (above) the Supplier shall undertake either on or as soon as reasonably practicable after the Relevant Transfer Date, to arrange an Approved Bond, as required by the Authority and in accordance with, the terms of the Transferee Admission Agreement.  The Approved Bond shall be provided by a Bank or similar organisation, and its cost to be met by the Supplier.  The Approved Bond and the requirement for terms governing it under the Transferee Admission Agreement may be amended from time to time.

26. Employer Obligation

The Supplier and/or any Sub-contractor shall comply with the requirements of part 1 of the Pensions Act 2008 and the Transfer of Employment (Pension Protection) Regulations 2005 at its own expense.  For the avoidance of doubt, the provisions of paragraph 5 (above) will apply, should the Supplier and/or any Sub-contractor fail to comply with the employer obligations set out in this paragraph 6 in the event that this results in the Authority incurring any Losses.

27. Subsequent Transfers

The Supplier shall: 

27.1 not adversely affect pension rights accrued by any Fair Deal Employee in the period ending on the date of the relevant future transfer; 

27.2 provide all such co operation and assistance as the Schemes and the Replacement Supplier and/or the Authority may reasonably require to enable the Replacement Supplier to participate in the Schemes in respect of any Eligible Employee and to give effect to any transfer of accrued rights required as part of participation under New Fair Deal;

27.3 for the period either:

27.3.1 after notice (for whatever reason) is given, in accordance with the other provisions of this Agreement, to terminate this Agreement or any part of the Services; or

27.3.2 two (2) years prior to the date of the expiry of this Agreement,

ensure that no change is made to pension, retirement ill health and death benefits provided for or in respect of any person who will transfer to the Replacement Supplier or the Authority, no category of earnings which were not previously pensionable are made pensionable and the contributions (if any) payable by such employees are not reduced without (in any case) the prior approval of the Authority (such approval not to be unreasonably withheld).  Save that this paragraph 7.3 shall not apply to any change made as a consequence of participation in an Transferee Admission Agreement.

ANNEX 3:  PENSIONS FOR TRANSFERRING FORMER SUPPLIER EMPLOYEES

28. Participation

28.1 The Supplier undertakes to enter into the Transferee Admission Agreement.

28.2 The Supplier and the Authority undertake to do all such things and execute any documents (including the Transferee Admission Agreement) as may be required to enable the Supplier to participate in the Scheme in respect of the Fair Deal Employees.  

29. The Supplier shall bear its own costs and all costs that the Authority reasonably incurs in connection with the negotiation, preparation and execution of documents to facilitate the Supplier participating in the Schemes.  
29.1 If the Supplier is joining the Scheme for the first time, the Supplier shall procure that the Fair Deal Employees shall be either admitted to or offered continued membership of the relevant section of the Schemes that they became eligible to join on the Relevant Transfer Date and shall continue to accrue or commence accruing benefits in accordance with the provisions governing the relevant section of the Scheme for service from (and including) the Relevant Transfer Date.

29.2 If staff have already been readmitted to the Schemes, the Supplier shall procure that the Fair Deal Employees, shall be either admitted into, or offered continued membership of, the relevant section of the Schemes that they currently contribute to, or were eligible to join immediately prior to the Relevant Transfer Date and the Supplier shall procure that the Fair Deal Employees continue to accrue benefits in accordance with the provisions governing the relevant section of the Schemes for service from (and including) the Relevant Transfer Date.

29.3 The Supplier undertakes that should it cease to participate in the Schemes for whatever reason at a time when it has Eligible Employees, that it will, at no extra cost to the Authority, provide to any Fair Deal Employee who immediately prior to such cessation remained an Eligible Employee with access to an occupational pension scheme in accordance with the requirements of the PPP Protocol and the Statutory Guidance and certified by the Government Actuary's Department ("GAD") or any actuary nominated by the Authority in accordance with relevant guidance produced by GAD as providing benefits which are broadly comparable to those provided by the Schemes at the relevant date.

29.4 In the event paragraph 2.3 (above) applies, the benefits accrued by the Eligible Employees after the Relevant Transfer Date up to the date the Supplier ceases to participate in the Schemes, may be bulk transferred from the Schemes, into the occupational pension scheme referred to under paragraph 2.3 (above).  The bulk transfer calculations shall be in accordance with the PPP Protocol, the Statutory Guidance and the relevant guidance issued by GAD as at the date of the Supplier's cessation.

29.5 Any discretionary policies of the Former Supplier should be applied as part of the terms and conditions under transfer and within 1 year of transfer. 

29.6 The Parties acknowledge that in addition to providing such Fair Deal Employees with the continuing accrual of benefits, in accordance with paragraphs 2.1 and 2.2 above, such employees will immediately before the Relevant Retirement Date, be entitled to any other ill health and injury benefits provided to them as a contractual right by the Former Supplier. 

29.7 For transferring Former Supplier Employees who are Fair Deal Employees and, who immediately before the Relevant Transfer Date are members of an occupational pension scheme provided by the Former Supplier (which for the avoidance of doubt is not the Schemes) ("Former Supplier's Scheme") those employees who provide their consent to do so, shall bulk transfer their benefits accrued under the Former Supplier's Scheme, into the Schemes.  The terms of the bulk transfer shall be in accordance with the requirements governing the Schemes (as the receiving scheme) the PPP Protocol, the Statutory Guidance and any relevant guidance issued by GAD, as at the date of the bulk transfer.  The Schemes shall only accept a transfer of benefits on obtaining from the Former Supplier's Scheme, assets sufficient to replicate the required benefits in the Schemes.

30. Funding

30.1 The Supplier undertakes to pay to the Schemes all such amounts as are due under the Transferee Admission Agreement or otherwise under relevant legislation and shall deduct and pay to the Schemes such employee contributions as are required by the Schemes.

30.2 The Supplier shall indemnify and keep indemnified the Authority on demand against any claim by, payment to, or loss incurred by the Schemes in respect of the failure to account to the Schemes for payments received and the non payment or the late payment of any sum payable by the Supplier to or in respect of the Schemes.   

31. Provision of Information

The Supplier and the Authority respectively undertake to each other:

31.1 to provide all information which the other Party may reasonably request concerning matters (i) referred to in this annex and (ii) set out in the Transferee Admission Agreement, and to supply the information as expeditiously as possible; and

31.2 not to issue any announcements to the Fair Deal Employees prior to the Relevant Transfer Date concerning the matters stated in this annex without the consent in writing of the other Party (not to be unreasonably withheld or delayed).

32. Indemnity and Bond

32.1 The Supplier undertakes to the Authority to indemnify and keep indemnified the Authority on demand from and against all and any Losses whatsoever arising out of or in connection with any liability towards the Fair Deal Employees arising in respect of service on or after the Relevant Transfer Date which relate to the accrual and/or payment of benefits under an occupational pension scheme (within the meaning provided for in section 1 of the Pension Schemes Act 1993) or the Schemes.

32.2 Without prejudice to the requirements of paragraph 5.1 (above) the Supplier shall undertake either on, or as soon as reasonably practicable after the Relevant Transfer Date, to arrange an Approved Bond, as required and in accordance with the terms of the Transferee Admission Agreement.  The requirement for an Approved Bond and the terms governing it under the Transferee Admission Agreement may be amended from time to time.

33. Employer Obligation

The Supplier and/or any sub-contractor shall comply with the requirements of part 1 of the Pensions Act 2008 and the Transfer of Employment (Pension Protection) Regulations 2005 at its own expense.  For the avoidance of doubt, the provisions of paragraph 5 (above) will apply, should the Supplier and/or any Sub-contractor fail to comply with the employer obligations set out in this paragraph 6 in the event that this results in the Authority incurring any Losses.

34. Subsequent Transfers

The Supplier shall: 

34.1 not adversely affect pension rights accrued by any Fair Deal Employee in the period ending on the date of the relevant future transfer; 

34.2 provide all such co-operation and assistance as the Schemes and the Replacement Supplier and/or the Authority may reasonably require to enable the Replacement Supplier to participate in the Schemes in respect of any Eligible Employee and to give effect to any transfer of accrued rights required as part of participation under the New Fair Deal;

34.3 for the period either 

34.3.1 after notice (for whatever reason) is given, in accordance with the other provisions of this Agreement, to terminate this Agreement or any part of the Services; or

34.3.2 two (2) years prior to the date of expiry of this Agreement,

ensure that no change is made to pension, retirement and death benefits provided for or in respect of any person who will transfer to the Replacement Supplier or the Authority, no category of earnings which were not previously pensionable are made pensionable and the contributions (if any) payable by such employees are not reduced without (in any case) the prior approval of the Authority (such approval not to be unreasonably withheld).  Save that this paragraph 7.3 shall not apply to any change made as a consequence of participation in an Transferee Admission Agreement.  

ANNEX 4:  TRANSFEREE ADMISSION AGREEMENT

AGREEMENT between 

(1)
THE HIGHLAND COUNCIL (the “Administering Authority”) established under the Local Government etc. (Scotland) Act 1994 and having their principal office at Council Offices, Glenurquhart Road, Inverness IV3 5NX;

(2)
THE HIGHLAND COUNCIL (the “Transferor Scheme Employer”) as aforesaid in its capacity as a Scheme Employer, as defined in the Regulations; and

(3)
WIPRO HOLDINGS (UK) LIMITED (the “Transferee Admission Body”) a Company registered under the Companies Acts in Scotland (company number 04611828 and having its Registered Office at Devonshire House, 60 Goswell Road, London, EC1M 7AD.

WHEREAS: 

A
The Administering Authority is an administering authority within the meaning of the Local Government Pension Scheme (Administration) (Scotland) Regulations 2008 (hereinafter referred to as the “Administration Regulations”) and administers the Local Government Pension Scheme (the “Scheme”) and maintains The Highland Council Pension Fund, part of the Scheme (the “Pension Fund”).

B
The Transferor Scheme Employer is a transferor Scheme employer within the meaning of Regulation 3 of the Administration Regulations.

C
With effect from the Service Transfer Date (the “Effective Date”) the Transferee Admission Body provides a service, undertaken by the Eligible Employees (as defined in Clause 1.1) or assets in connection with the exercise of a function of the Transferor Scheme Employer and that service is or those assets are being transferred by means of a contract or other arrangement within the meaning of Regulation 5(2)(a)(i) of the Regulations, being the Agreement dated <insert date> between the Transferor Scheme Employer and the Transferee Admission Body relating to the provision of ICT Services  to the Transferor Scheme Employer at those locations and commencement dates set out in that contract (the “Arrangement”).

D
The Administering Authority, the Transferor Scheme Employer and the Transferee Admission Body have agreed to enter into this admission agreement to enable the Eligible Employees (as defined in Clause 1.1 below) to be members of the Scheme and to participate in the Pension Fund.

E
The terms and conditions of such an admission have been agreed between the parties to this Agreement as follows.

NOW THEREFORE:

35. INTERPRETATION

35.1 In this agreement the following terms shall have the following meanings:

35.1.1 "Bank Holiday" means a day which is a bank holiday in Scotland under the Banking and Financial Dealings Act 1971;

35.1.2 “Actuary” means a Fellow of the Institute of Actuaries or of the Faculty of Actuaries who is appointed or nominated by the Administering Authority for the purpose of this Agreement;

35.1.3 "Bond" means a bond or indemnity with a person or firm as described in Regulation 6(4) and in a form approved by the Administering Authority;

35.1.4 “Business Day” means any day other than a Saturday or a Sunday or a Bank Holiday;

35.1.5 “Commencement Date” means the date from which this Agreement has effect in terms of Clause 2;

35.1.6 “Employees” means the employees listed in Part 1 of the Schedule hereto being those employees of the Transferor Scheme Employer employed in connection with the function referred to in the Agreement immediately prior to the Effective Date and who immediately prior to the Effective Date are active members of the Pension Fund;

35.1.7 “Eligible Employees” means the Employees who are employed by the Transferee Admission Body in connection with the function referred to in the Arrangement but only for so long as they are employed by the Transferee Admission Body in connection with such function;   PROVIDED THAT

35.1.7.1 any employee who is a member of another occupational pension scheme (within the meaning of section 1 of the Pension Schemes Act 1993), other than where the accrual of benefits under that pension scheme would not affect the approval of the Scheme as an approved scheme under section 592(1) of the Income and Corporation Taxes Act 1998, shall not be an Eligible Employee; and

35.1.7.2 to qualify as an Eligible Employee, an employee shall otherwise satisfy the requirements of the Regulations appertaining to eligibility for membership of the Scheme.

35.1.8 “Former Eligible Employees” means persons who were Employees employed by the Transferee Admission Body in connection with the function referred to in the Arrangement, but who are no longer so employed;

35.1.9 “Service Transfer Date” shall have the meaning given in the Arrangement;

35.1.10 For the Purposes of this agreement, the words “employed in connection with” shall mean engagement in a full-time or part-time employment by the Admission Body under which not less than fifty-one per cent (51%) of the duties of the employee concerned relate to the performance of the Arrangement.

35.1.11 References herein to this Agreement being terminated or similar expressions in Clauses 5, 7, 8, and 9 shall be construed as the cessation of the right of the Transferee Admission Body to continue to be regarded as a transferee admission body in the Scheme with the right of its employees to participate as active members of the Scheme.

35.1.12 Subject to the above the words and expressions used in this Agreement shall have the same respective meanings as in the Regulations unless the context otherwise requires.

35.2 In this Agreement where the context so admits:-

35.2.1 words denoting the singular shall include the plural and vice versa, words denoting the masculine gender shall include the feminine gender and vice versa and words denoting persons shall include corporations, unincorporated associations and partnerships;

35.2.2 reference to any statutory provisions shall be deemed to include reference to any such provisions as from time to time amended, varied, replaced, extended or re-enacted and any others or regulations under such provisions unless the context otherwise requires and for the avoidance of doubt any reference to the Regulations shall where appropriate be deemed to include reference to the Local Government Pension Scheme (Administration) (Scotland) Regulations 2008 (the “Administration Regulations”) and/or the Local Government Pension Scheme (Benefit, Membership and Contributions) (Scotland) Regulations 2008 (the “Benefits Regulations”);

35.2.3 reference to Clauses or Schedules shall be deemed to be references to a Clause or a Schedule to this Agreement in which the reference appears; and

35.2.4 headings are included for ease of reference only and shall not affect this Agreement or its interpretation.

36. COMMENCEMENT DATE

This Agreement shall have effect on and from the Effective Date.

37. ADMISSION

37.1 The Administering Authority shall as from the Effective Date permit the Eligible Employees to be members of the Scheme and to participate as active members of the Pension Fund.

37.2 This is to be a closed admission agreement.

38. PARTICIPATION

38.1 The Provisions of the Regulations shall apply for determining the rights and obligations of and the action which is to be taken by each party to this Agreement and for the transmission of information between them and each party hereby undertakes with the other to take such action promptly.

38.2 The provisions of the Regulations shall apply to the Eligible Employees and Former Eligible Employees in the same way as if the Transferee Admission Body were a Scheme employer within the meaning of the Regulations.

38.3 The Transferee Admission Body warrants to the Administering Authority and to the Transferor Scheme Employer that every person that it specifies to the Administering Authority as being an Eligible Employee is employed in connection with the function referred to in the Arrangement.  This warranty shall be deemed repeated, without prejudice to Clause 4.4 throughout the period contributions are paid by and in respect of such Eligible Employees to the Pension Fund.

38.4 The Transferee Admission Body undertakes that it will promptly notify the Administering Authority and the Transferor Scheme Employer in writing if any Eligible Employee ceases to be such in consequence of failing to satisfy the definition of Eligible Employee, in which case that employee shall cease to be eligible to be an active member of the Scheme.

38.5 The Admission Body acknowledges that assets of the Pension Fund representing the accrued liabilities in respect of the Eligible Employees to the date their employment transfers to it from the Transferor Scheme Employer will be notionally allocated within the Pension Fund to the Transferee Admission Body.  Such calculation will be determined by the Administering Authority on advice from an Actuary using an ongoing valuation basis consistent with the funding strategy statement for the Pension Fund as determined from time to time (i.e. without reduction for past service deficit or increase for past service surplus as at the point of transfer) and reflecting the benefit structure as defined in the Regulations as at the relevant transfer date.  Declaring for the avoidance of doubt such initial allocation at the Effective Date shall reflect full (100%) funding on assumptions derived in a manner considered by the Actuary to be consistent with the immediately preceding formal actuarial valuation.

39. PAYMENTS

39.1 The Transferee Admission Body shall pay to the Administering Authority for credit to the Pension Fund such contributions and payments as are due under the Regulations or this Agreement in respect of the Eligible Employees and Former Eligible Employees and shall have due regard to requirements in respect of payments as may be set out in any employer’s guide published or made available by the Administering Authority.  For the avoidance of doubt, all such contributions shall be on the basis of the funding position set out at Clause 4.5 above.

39.2 Subject to Clause 5.3, the Transferee Admission Body shall pay to the Administering Authority for credit to the Pension Fund the employee and employer pension contributions and any other payments referred to in Clause 5.1 on a monthly basis in arrears. The payment must be paid to the Administering Authority no later than the date specified in regulations made under the Pensions Act 1995. 

39.3 The Transferee Admission Body shall pay to the Administering Authority for credit to the Pension Fund any revised contributions due under Clause 7.1 in accordance with the revised rates and adjustment certificate 

39.3.1 within 30 days of receipt of a written request from the Administering Authority; or

39.3.2 within 90 days of receipt of a written request from the Administering Authority where this Agreement is automatically terminated on the expiry of the Arrangement in terms of Clause 8.2 or where such expiry is due to the contract coming to an end at its natural term; unless, in either case, the Administering Authority in its reasonable discretion determines that a different time period shall apply.

39.4 Where, during the term of this Agreement, the Transferee Admission Body certifies that:

39.4.1 an Eligible Employee who is aged 50 or more and was a member of the Scheme as at Fifth April Two Thousand and Six is retiring by reason of redundancy or in the interests of efficiency, or

39.4.2 an Eligible Employee (other than an Eligible Employee to whom clause 5.4.1 applies) who is aged 55 or more is retiring by reason of redundancy or in the interests of efficiency, and immediate benefits are payable under the Regulations, the Transferee Admission Body shall pay to the Administering Authority for credit to the Pension Fund the sum notified to them in writing by the Administering Authority as representing the actuarial strain on the Pension Fund, as calculated by an Actuary , of the immediate payment of benefits, such sum to be paid within 30 Business Days of receipt of the written notification unless prior written agreement is reached between the  Transferee Admission Body and the Administering Authority that any such sum shall be paid by means of additional instalments of monthly contributions to be paid in accordance with Clause 5.2.  The Transferee Admission Body will meet the actuarial costs arising under this clause.

39.5 Any financial penalty incurred by the Pension Fund arising directly from the failure of the Transferee Admission Body to comply with the terms of this Agreement shall be repaid to the Pension Fund by the Transferee Admission Body within 30 Business Days of receiving a written request from the Administering Authority.

39.6 If any sum payable under the Regulations or this Agreement by the Transferee Admission Body to the Administering Authority or to the Pension Fund remains unpaid at the end of one month after the date on which it becomes due under this Agreement or the Regulations the Administering Authority may require the Transferor Admission Body to pay interest calculated in accordance with the Regulations on the amount remaining unpaid. 

39.7 If any sum payable under the Regulations or this Agreement by the Transferee Admission Body to the Administering Authority or to the Pension Fund has not been paid by the date on which it becomes due under this Agreement or the Regulations, the Administering Authority may require the Transferor Scheme Employer to set off against any payments due to the Transferee Admission Body an amount equal to the sum due from the Transferee Admission Body under this Agreement or the Regulations (including any interest due in accordance with Clause 5.6) and to pay the sum to the Administering Authority for credit to the Pension Fund by a date specified by the Administering Authority.

40. TRANSFEREE ADMISSION BODY’S UNDERTAKINGS

The Transferee Admission Body undertakes:

40.1 to provide or procure to be provided, in both cases within 14 days of the date of the Administering Authority’s request,  such information relating to the Transferee Admission Body’s participation in the Pension Fund  and the Eligible Employees' participation in the Scheme as is reasonably required by the Administering Authority;

40.2 to comply with the reasonable requests of the Administering Authority to enable it to comply with the requirements of the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (SI 1996 / 1655); 

40.3 to adopt the practices and procedures relating to the operation of the Scheme set out in the Regulations and, subject to Clause 6.4, in any employer’s guide or pension administration strategy  published by the Administering Authority and provided by the Administering Authority to the Transferee Admission Body.

40.4 to formulate and publish within 3 months of the last date of signing of this Agreement a Statement concerning the Transferee Admission Body's policy on the exercise of its discretions under regulation 30 of the Benefits Regulations and Part 3 of the Administration Regulations, which matches the Transferor Scheme Employer’s policy as at the Commencement Date on the exercise of its discretion under Regulation 30 of the Benefits Regulation and Part 3 of the Administration Regulations, and to amend such policies to reflect amendments to the Transferor Scheme Employer’s policy from time to time; 

40.5 to notify the Administering Authority of each occasion on which it exercises a discretion under the Regulations and the manner in which it exercises that discretion, within 14 Business Days; 

40.6 without prejudice to the requirements of the Regulations and any employer’s guide or pensions administration strategy published by the Administering Authority and provided to the Transferee Admission Body, to notify forthwith the Administering Authority in writing of any material change in the terms and conditions of employment of any of the Eligible Employees which affect entitlement to benefits under the Regulations and of any termination of employment by virtue of redundancy or in the interests of efficiency or for any other reason;

40.7 not to do any act, omission or thing which would prejudice the status of the Scheme as registered pension scheme under the Finance Act 2004;

40.8 to notify the Administering Authority and the Transferor Scheme Employer immediately of any matter which may affect, or is likely to affect, its participation in the Scheme and the Pension Fund and give immediate notice to the Administering Authority and the Transferor Scheme Employer of any actual or proposed change in its status which may give rise to a termination of the Arrangement  including but not limited to its take-over, reconstruction or amalgamation, liquidation or receivership and a change in the nature of its business or constitution.

41. PERIODIC VALUATIONS

41.1 In the event that this Agreement continues beyond the termination date specified in Clause 8.2 below, the Administering Authority may at its own cost, unless requested by the Transferee Admission Body or required as a consequence of its action or inaction, periodically obtain from an Actuary a certificate specifying, in the case of the Transferee Admission Body, the percentage or amount by which, in the Actuary’s opinion, the contribution rate at the common rate or any prior individual adjustment within the meaning of the Regulations should be increased or reduced. This is with a view to ensuring that, as far as is reasonably possible, the value of assets of the Pension Fund in respect of Eligible Employees and the Former Eligible Employees, under the Agreement is neither materially more nor materially less, in the Administering Authority’s opinion, than the anticipated liabilities of the Pension Fund in respect of the said Eligible Employees and Former Eligible Employees at the date the Arrangement or this Agreement is due to end.

41.2 When this Agreement is terminated, the Administering Authority must obtain:

41.2.1 an actuarial valuation as at the termination date of the liabilities of the Pension Fund in respect of Eligible Employees and Former Eligible Employees, under the Agreement, of the Transferee  Admission Body. The liabilities on termination will be calculated, as at the date of termination, by the Actuary using an ongoing valuation basis consistent with the funding strategy statement for the Pension Fund that is current as at the termination date and reflecting the benefit structure as defined in the Regulations as at the date of termination. The assumptions will be derived in a manner consistent to the formal funding valuation carried out prior to the date of termination and will take account of any change in economic conditions between the previous valuation date and the date of termination; and

41.2.2 a revision of  any rates and adjustments certificate within the meaning of the Regulations showing the revised contributions or lump sum payment due from the Transferee Admission Body, the method of settlement being at the discretion of the Administering Authority.

41.3 Should any actuarial valuation obtained by the Administering Authority for the purpose of clause 7.2.1 disclose a deficit and/or an amount is due from the Transferee Admission Body pursuant to clause 7.2.2, the Administering Authority shall, as soon as practicable, demand that the Transferee Admission Body makes the requisite payment to the Administering Authority for credit to the Pension Fund.  Payment shall require to be made by the Transferee Admission Body within such time period as provided for in clause 5.3.  The method of settlement of any amount due shall be at the discretion of the Administering Authority.

41.4 Should any actuarial valuation obtained by the Administering Authority for the purpose of clause 7.2.1 disclose any surplus in the funding level of the Pension Fund in respect of Eligible Employees and Former Eligible Employees arising on the termination of this Agreement (“Surplus”), then, subject to the agreement of the Administering Authority and the  Transferor Scheme Employer, the contributions payable by the Transferor Scheme Employer to the Administering Authority for credit to the Pension Fund may be adjusted to reflect such Surplus and the rates and adjustment certificate, so far as applicable to the Transferor Scheme Employer, shall be revised accordingly.

42. TERMINATION

42.1 Subject to Clauses 8.2 and 8.3, this Agreement shall terminate at the end of the notice period upon either party hereto giving not less than three months' notice to terminate this Agreement to the other party to this Agreement. 

42.2 This Agreement shall automatically terminate, on the Termination Date which shall be the earlier of the following events :-

42.2.1 the expiry or termination of the Arrangement; or

42.2.2 the Transferee Admission Body ceases to be an admission body for the purposes of the Regulations (including, but not limited to, the Transferee Admission Body ceasing to employ Eligible Employees).

42.3 This Agreement may be terminated with immediate effect by the Administering Authority by notice in writing to the Transferee Admission Body in the event of:

42.3.1 any breach by the Transferee Admission Body of any of its obligations under this Agreement PROVIDED THAT if the breach is capable of remedy the Administering Authority shall first afford to the Transferee Admission Body the opportunity of remedying that breach within such reasonable period as the Administering Authority may specify;

42.3.2 the insolvency, winding up or liquidation of the Transferee Admission Body; or

42.3.3 the failure by the Transferee Admission Body to pay any sums due to the Administering Authority or to the Pension Fund within 14 Business Days of the periods specified in Clauses 5.2, 5.4 and 5.5 or, in any other case, within 37 Business Days of receipt of a notice from the Administering Authority requiring them to do so.

ALWAYS PROVIDED THAT this Agreement shall automatically terminate the date that the Transferee Admission Body ceases to be an admission body for the purposes of the Regulations.

43. TRANSFEROR SCHEME EMPLOYER’S UNDERTAKINGS AND GUARANTEE

43.1 The Transferor  Scheme Employer undertakes that it will notify the Administering Authority of:-

43.1.1 any factors that could affect the status of the Arrangement or lead to its termination; and

43.1.2 any changes to the provisions relating to pensions in the contract relating to the Arrangement.

43.2 The Transferor Scheme Employer acknowledges that the Administering Authority has entered into this Agreement on the basis that the Transferor Scheme Employer guarantees the liability of the Transferee Admission Body as provided for in Clause 9.3. 

43.3 The Transferor Scheme Employer covenants and undertakes to the Administering Authority to pay to the Administering Authority for credit to the Pension Fund all amounts due by the Transferee Admission Body under the Regulations and this Agreement in the circumstances set out in Clause 9.4.

43.4 Where:-

43.4.1 any actuarial valuation obtained by the Administering Authority for the purpose of clause 7.2.1 discloses a deficit in the funding position of the Pension Fund in relation to the Transferee Admission Body and/or an amount is due from the Transferee Admission Body pursuant to Clause 7.2.2 and

43.4.2 the Transferee Admission Body has failed to make the requisite payment to the Administering Authority within 30 days of receipt of a written request or such longer time period, should the Administering Authority in its sole discretion determine a different period shall apply such time period as provided for in Clause 5.3, then the Transferor Scheme Employer shall within 30 days of receipt of a written request from the Administering Authority requiring payment and specifying the amount due, pay to the Administering Authority for credit to the Pension Fund the entire amount due unless the Administering Authority in its sole discretion determines a different time period shall apply and/or a different method of settlement shall apply.

43.5 If the sum due from the Transferor Scheme Employer to the Administering Authority in terms of clauses 9.3 and 9.4 has not been paid by date on which it becomes due, the Transferor Scheme Employer shall require to pay the Administering Authority for credit to the Pension Fund interest at one per centum (1%) per annum above the base lending rate of the Bank of Scotland calculated on a day to day basis and compounded quarterly on the amount remaining unpaid from the due date until payment.

44. BOND

44.1 Before the Commencement Date the Transferee Admission Body, taking account of actuarial advice and to the satisfaction of the Administering Authority, assessed the level of risk arising on premature termination of the provision of service or assets by reason of insolvency, winding up or liquidation of the Transferee Admission Body, as [to confirm the amount].

44.2 The Transferee Admission Body warrants that, where required by the Administering Authority, at the Commencement Date there is in place a Bond or, where for any reason it is not desirable for the Transferee Admission Body to enter into a Bond in respect of the level of risk identified in clause 10.1.

44.3 The Transferee Admission Body shall, to the satisfaction of the Administering Authority and Transferor Scheme Employer keep under assessment the level of risk arising on premature termination of the provision of service or assets by reason of insolvency, winding up or liquidation of the Transferee Admission Body.  Following such review, where the risk requires it and within 30 days of notification by the Scheme Employer, the Transferee Admission Body shall:

44.3.1 arrange for the existing Bond to be renewed and amended to cover the revised amount of assessed risk; or

44.3.2 secure a new Bond to cover the revised amount of the assessed risk.

45. NOTICES

45.1 Any notice to be given under this Agreement by any party to the other shall be in writing and shall be deemed to be sufficiently served if:

45.1.1 delivered by hand to the address set out in Clause 11.2 or such other address in the United Kingdom as may, from time to time, be notified in writing by any party to the other parties for this purpose;

45.1.2 sent by prepaid first class post addressed as set out in Clause 11.2 or such other address in the United Kingdom as may, from time to time, be notified in writing by any party to the other parties for this purpose;

45.1.3 by facsimile to the number of the recipient set out in Clause 11.2 or such other number as may, from time to time, be notified in writing to the other parties for this purpose;

45.1.4 by e-mail to the e-mail address of the recipient set out in Clause 11.2 or such other e-mail address as may, from time to time, be notified in writing to the other parties for this purpose;

and any notice shall be deemed to have been duly given or made:

a)
in the case of sub-Clause 11.1.1 upon delivery at the address provided for in this Clause 10 unless such delivery occurs on a day which is not a Business Day or after 4pm on a Business Day, in which case it will be deemed to have been given at 9am on the next Business Day; 

b)
or in the case of sub-Clause 11.1.2 if sent by prepaid first class post, on the second Business Day after the date of posting;

c)
in the case of sub-Clause 11.1.3, two hours after it is sent (if sent before 3.00 p.m. local time on a Business Day) or 10.00 a.m. local time on the following Business Day in any other case; and

d)
in the case of sub-Clause 11.1.4, on the date stipulated on the certificate obtained from the sender’s computer system confirming that the e-mail was sent to the correct e-mail address, provided always that where the certificate indicates the e-mail was sent after 5.00 p.m. local time, the e-mail will be deemed to have been served at 10.00 a.m. local time on the first Business Day after the date appearing on the certificate.

In proving service, it shall be sufficient to prove that the notice was properly addressed and posted or that delivery took place or that the facsimile message or e-mail was addressed to the recipient's facsimile number or e-mail address and was properly transmitted (as the case may be).

45.2 Any notice posted, delivered or sent by facsimile or e-mail in accordance with Clause 11.1.1 shall be addressed as follows:-

45.2.1 to the Administering Authority:-

Director of Finance

The Highland Council

Glenurquhart Road

Inverness IV3 5NX

Facsimile no:

(Redacted)
E-mail address:

(Redacted)
and marked for the attention of Payroll and Pensions Manager;

45.2.2 to the Transferor Scheme Employer:-

Director of Finance

The Highland Council

Glenurquhart Road

Inverness IV3 5NX

Facsimile no:

(Redacted)
E-mail address:

(Redacted)
and marked for the attention of Payroll and Pensions Manager;

45.2.3 to the Transferee Admission Body:-

Facsimile no:



E-mail address:


and marked for the attention of ;

45.3 Any notice to the Scottish Ministers in terms of Clause 11.4 or reference in terms of Clause 14 shall be sent to the offices of the Scottish Ministers by prepaid first class post or personal delivery by hand to such offices.

45.4 The Administering Authority will promptly inform the Scottish Ministers of:-

45.4.1 the date this Agreement takes effect; and

45.4.2 the name of the Transferee Admission Body.

45.5 The Administering Authority shall notify HM Revenue & Customs of the admission of the Transferee Admission Body to the Pension Fund within the time prescribed in regulations made under Section 605 of the Income and Corporation Taxes Act 1988 and provide such other information as may be so prescribed.

46. OVERRIDING LEGISLATION

The terms hereof are subject to any supervening legislation.

47. PUBLIC INSPECTION

This Agreement, with the exception of the list of Employees attached, shall be made available for public inspection by the Administering Authority at their principal office.

48. DISPUTES

Any question which may arise among the parties to this Agreement relating to its construction or to the rights and obligations under the Agreement shall be referred in writing to the Scottish Ministers within the meaning of the Regulations for determination.

49. APPLICABLE LAW

This Agreement shall be governed by and construed in accordance with Scots Law and, subject to Clause 14, the parties hereby submit to the exclusive jurisdiction of the Scottish Courts.

50. AMENDMENTS

Any amendment to this Agreement shall be in writing and signed by, or on behalf of, each party.

IN WITNESS WHEREOF these presents consisting of this and the eleven preceding pages and the Schedule have been executed as follows:

Sealed with the Common Seal of THE HIGHLAND COUNCIL and signed for and on its behalf in its capacity as administering authority

at ………………………………………………..(place) on …………………………………(date)

by …………………………………………………… (Signature)

……………………………………………………… (Full name in CAPITALS)

Proper Officer

Sealed with the Common Seal of THE HIGHLAND COUNCIL and signed on its behalf in its capacity as Transferor Scheme Employer 

At………………………………………………….(place) on……………………………………(date)

By…………………………………………………..(Signature)

……………………………………………………….(Full name in CAPITALS)

Proper Officer

Signed for and on behalf of Wipro Holdings (UK) Limited.

at ………………………………………………..(place) on ……………………………………(date)

by …………………………………………………… (Signature)

……………………………………………………… (Full name in CAPITALS)

Director/Authorised Signatory

……………………………………………………….. (Signature)

………………………………………………………. (Full name in CAPITALS)

Director/Company Secretary/Authorised Signatory

THIS IS THE SCHEDULE  TO THE FOREGOING ADMISSION AGREEMENT BETWEEN THE HIGHLAND COUNCIL AND WIPRO HOLDINGS (UK) LIMITED

ELIGIBLE EMPLOYEES

TRANSFEREE

ADMISSION AGREEMENT

between

THE HIGHLAND COUNCIL

and

WIPRO HOLDINGS (UK) LIMITED

20[
]

[insert name]

Head of Corporate Governance

The Highland Council

Glenurquhart Road

Inverness

IV3 5NX
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