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(Scotland) Act 2005 
 
Eilean Dubh Restaurant, 18 High Street, Fortrose 
 
Report by the Clerk to the Licensing Board  
  
Summary 
 
This Report relates to an application for a major variation of premises licence by 
Emma Davies. 
 
  
1.0 Description of premises 

 
1.1 The premises was granted a licence, on transition, on 1 September 2009 and 

the licence was transferred to the current holder on 24 January 2017.  The 
premises currently operate as a 44 cover restaurant in a single storey detached 
building on the main street of Fortrose. 
 

2.0 Current operating hours 
 

2.1 The premises currently enjoys the following operating hours: 
 
On sales: 
 
Monday to Friday: 1100 hrs to 2400 hrs 
Saturday:  1100 hrs to 2330 hrs 
Sunday:  1100 hrs to 2300 hrs 
 

3.0 Summary of variation application  
 

3.1 Variation sought 
 
The applicant seeks to vary the premises licence as follows:- 

 1. Increase licensed hours to 1100 hrs to 0100 hrs the following day on each 
day. 

 
2. Add off-sales 1000 hrs to 2200 hrs daily. 
 
3. Add an outdoor drinking area. 
 
4. Remove existing seasonal variation and add a new seasonal variation for 

extended hours during any date or period agreed in terms of Board policy. 
 
 



  

5. Increase capacity to 60 persons and add an accessible alcohol capacity of 2 
m² 

 
6. To list of services and activities during and outwith core hours add: live 

performances, dance facilities, theatre, films, gaming and televised sport. 
 
7. Change name of premises to IV10.  
 
8. Internal alterations to create a service/delicatessen counter and add a small 

extension capable of accommodating an additional 16 customers. 
 
9. Amend description of premises to reflect its new business model as a café 

bar and delicatessen with a service counter. Alcohol sales will not be 
restricted to persons   taking a table meal on the premises.  

 
4.0 Background 

 
4.1 
 

On 10 February 2017 the Licensing Board received an application for a major 
variation of a premises licence from Emma Davies. 

4.2 
  

The application was publicised during the period 17 February to 10 March 2017 
and confirmation that the site notice was displayed is awaited. 
 

4.3 
  

In accordance with standard procedure, Police Scotland, the Scottish Fire & 
Rescue Service and the Council’s Community Services (Environmental Health) 
and Planning and Building Standards were consulted on the application. 
 

4.4 Notification of the application was also sent to NHS Highland and the local 
Community Council. 

4.5 Further to this publication and consultation process objections/representations 
have been received from the following:- 
 

 Mrs A M Anderson 
W A Anderson 
Barbara Dillon 
Mr and Mrs Duncan 
Janis Keast 
John Keast 
Eilidh MacKenzie 
Bill Martin 
 

Jenny A McIntosh 
David and Mary Pocock 
Mr P J Porter 
Caroline Robinson 
David Robinson 
Doris Robertson 
Mrs B Smith 
V Wilson 
 

4.6 The applicant and the objectors have been invited to attend the hearing. All 
have been advised of the hearings procedure which will be followed at the 
meeting and which may also be viewed via the following link:  
 
http://highland.gov.uk/hlb_hearings  
 

5.0 Legislation 
 

5.1 The Licensing Board must, in considering and determining the application, 
consider whether any grounds of refusal apply and if none of them applies, the 
Board must grant the application. 



  

 Relevant grounds of refusal may be: -  
 
1. the grant of the application will be inconsistent with one or more of the 

licensing objectives; 
 

 2.   having regard to (i) the nature of the activities carried on or proposed to be 
carried on in the subject premises, (ii) the location, character and condition of 
the premises, and (iii) the persons likely to frequent the premises, the Board 
considers the premises are unsuitable for use for the sale of alcohol in 
accordance with the proposed variation;  

 
 3.  having regard to the number and capacity of licensed premises of the same 

or similar description as the subject premises (taking account of the 
proposed variation) in the locality in which the subject premises are situated, 
the Board considers that, if the application were to be granted, there would, 
as a result, be overprovision of licensed premises or licensed premises of 
that description in the locality. 

 
5.2 The Board only has power either to grant the application and make a variation 

of the conditions to which the licence is subject or to refuse the application. 
 

 If the Board refuses the application, the Board must specify the ground for 
refusal and if the ground for refusal relates to a licensing objective, the Board 
must specify the objective in question. 
 

6.0 Licensing Standards Officer 
 

6.1 
 

The LSO has provided the following comments:-  
 

6.2 Following the transfer of the premises licence the new operator intends to 
operate a new business model and offer, as and when required, the additional 
services and activities listed above and also to include the operation of a 
delicatessen counter and small section for off-sales. An extension is to be 
added to accommodate up to 16 additional customers and that area would also 
be suitable for use for private parties.  A small area to the side of the premises 
has been identified as an outdoor drinking area. 
 

6.3 The proposed increase in licensed on-sales hours, addition of off-sales and the 
substitution of a seasonal variation for the festive period do not conflict with 
Board policy.  
 

6.4 Off-sales will be available from an accessible display with a capacity of 2m² 
which is well within the Board’s policy for off-sales overprovision. Delicatessen 
stock will generally be displayed at the counter.  
 

6.5 I am aware that a significant number of objections or representations have been 
received. I did meet with a small group of neighbours to provide detailed 
information about the application. I made them aware that the new operator 
does not intend to offer all services during all available licensed hours and the 
trading period will very much depend on customer demand.  
 
 



  

6.6 The premises are situated on a corner site at the boundary of the more 
commercialised area of the main street with predominantly residential 
properties.  The residential properties in Academy Street, directly opposite the 
proposed outdoor drinking area, are closest to the premises and the residents 
would be likely to be affected by excessive noise or nuisance within that area 
and from within the premises itself. 
 

6.7 Common themes following the public consultation included concerns about 
parking and overprovision. This type of business does not fall within Board 
policy on overprovision and matters relating to parking or other like traffic 
concerns will be matters connected to Planning or for action by the police. 
 

6.8 Concern was also expressed that the premises would also operate as a “fast 
food” takeaway. I established the applicant initially believed that such a service 
could be provided through the delicatessen element of the business. It is my 
opinion that such a service would be one which the Board would require to be 
made aware of in the operating plan as it might be considered to be a 
significant change to the primary description of the premises. The applicant 
accepts that a reference should have been made to the provision of takeaway 
meals and will consider submitting a further premises licence variation should 
she decide to offer that service.  
 

6.9 References to the potential for excessive noise from live music are accepted  
by the applicant who has agreed that no amplification of live music will be 
permitted. She will also submit a noise management checklist to the Board and 
understands that the terms of the checklist must be followed in accordance with 
any condition the Board may impose. She has emphasised that live music will 
be a service provided only at the request of specific customer requirements and 
that no live performances will be booked by the applicant to attract customers to 
the premises. 
 

6.10 The provision of an outdoor drinking area is also of concern to some 
neighbours. I note that the proposed area is small and has no scenic outlook. I 
consider it relatively unlikely that groups would wish to linger there and the 
applicant has no desire to permit its use as a meeting place for younger 
persons. The matter of a restriction on the use of the outdoor drinking area has 
been discussed with the applicant who has suggested that 2200 hrs would be a 
suitable time to cease use for the consumption of alcohol or non-alcoholic 
drinks.  
 

6.11 To alleviate some of the neighbours’ concerns the Board may also wish to 
impose restrictions on the types of activities or services available at the outdoor 
drinking area. 
 

7.0 
 

HLB local policies 
 

7.1 The following policies are relevant to the application:- 
 
(1) Highland Licensing Board Policy Statement 2013-18 
(2) Highland Licensing Board Equality Strategy 
(3)      Highland Licensing Board Policy Hours 
 



  

8.0 Conditions 
 

8.1 
 
 
 
 

Mandatory conditions 
 
If the application is approved the mandatory conditions set out in Schedule 3 of 
the Act will apply. 

8.2 
 

Local conditions 
 
e. After 2200 hours alcoholic or non-alcoholic drinks shall not be consumed in 

an outdoor drinking area. 
 
i. Any music or live performance will cease at 2400 hrs. 
 
q. The licence holder shall submit to the Board and to Police Scotland, prior to 1 

December each year, notice of the dates within the festive period on which it 
is intended that the premises remain open until the festive period terminal 
hour stated for that category of premises in the Board’s Policy Statement. 
The Premises may remain open until the festive period terminal hour only on 
those dates for which notice has been given by the licence holder to the 
Board and to Police Scotland in accordance with this condition. 

 
8.3 
 

Special conditions 
 
1. A person trained to the satisfaction of the Licensing Board in administering 

first aid must be present on the premises from 0100 hrs (on any day when 
the premises are open at that time) until whichever is the earlier of- 

    (a) the time at which the premises next close; and 
    (b) 0500 hrs;  
 
2. A designated person who is the holder of a personal licence must be present 

on the premises from 0100 hours (on any day on which the premises are 
open at that time) until whichever is the earlier of- 

    (a) the time at which the premises next close; and 
    (b) 0500 hrs 
 
3. No recorded music or live performance shall be permitted within the outdoor 

drinking at any time.   
 
4. This premises licence shall not have effect within the proposed extension to 

the rear of the premises as shown on the amended layout plan (Ref 
178/p102 dated 03/11/2016) until such time as a completion certificate or 
temporary completion certificate under the Building (Scotland) Act 2003 in 
respect of the extension has been accepted by the Council’s Building 
Standards Service and a copy of the certificate submitted to the Highland 
Licensing Board.  

 
5. Alcohol shall not be sold or consumed on any part of the premises in respect 

of which internal alterations are being or have been carried out until such 
time as a completion certificate or temporary completion certificate under the 
Building (Scotland) Act 2003 in respect of those alterations has been 
accepted by the Council’s Building Standards Service and a copy of the 
certificate submitted to the Highland Licensing Board. 



  

Recommendation 
 
The Board is invited to determine the above application and if minded to grant the 
application, to agree the proposed local and special conditions detailed at paragraphs 
8.2 and 8.3 above. 
 
If the Board is minded to refuse the application, the Board must specify the ground for 
refusal and if the ground for refusal is in relation to a licensing objective, the Board must 
specify the objective in question.  
 
 
Reference:  HC/CSR/1498 
Date:  14 March 2017 
Author: G Sutherland 
Background Papers: The Licensing (Scotland) Act 2005/Application Form 
 
Appendices:- 
 
1. Mrs A M Anderson letter dated 7 March 2017 
2. W Anderson letter dated 7 March 2017 
3. Barbara Dillon email dated 19 February 2017 
4. Mr and Mrs Duncan objection dated 7 March 2017 
5. Janis Keast objection dated 24 February 2017 
6. John Keast objection dated 24 February 2017 
7. Eilidh MacKenzie letter dated 7 March 2017 
8. Bill Martin email dated 7 March 2017 
9. Jenny McIntosh objection dated 28 February 2017 
10. David and Mary Pocock email dated 7 March 2017 
11. Mr P J Porter objection dated 27 February 2017 
12. Caroline Robinson email dated 10 March 2017 
13. David Robinson email dated 10 March 2017 
14. Doris Robertson objection dated 10 March 2017 
15. Mrs B Smith objection dated 7 March 2017 
16. V Wilson letter dated 8 March 2017 












































