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Energy and Climate Change Directorate 

Energy Consents Unit  

T: 0300-244-1224 
E: Sue.Kearns@gov.scot 



Jo Baker 
SSE Generation Limited 
No. 1 Forbury Place 
43 Forbury Road 
Reading 
RG1 3JH 

___ 

Your ref: 30CD/151/82088/01 

27 April 2018 

Dear Ms Baker 

STRATHY SOUTH WIND POWERED ELECTRICITY GENERATING 
STATION SOUTH OF STRATHY, SUTHERLAND 

Application 

1. I refer to the application made by SSE Generation Limited, a company incorporated
under the Companies Acts with company number 02310571 and having its registered office
at No.1 Forbury Place, Reading RG1 3JH (“the Company”), dated 28 June 2007, for consent
under section 36 of the Electricity Act 1989 (“the Electricity Act”) for construction and
operation of Strathy South wind farm electricity generating station, situated approximately 15
kilometres (km) south of Strathy village, and 35 km south-west of the settlement of Thurso in
Sutherland in the Highland Council area.

2. The application (as amended) is for construction and operation of a wind powered
generating station with 39 wind turbines, with a hub height of 83m, tip height of up to 135m
high, maximum rotor diameter of 104m and indicative generating capacity of approximately
133 megawatts (MW). This letter contains the Scottish Ministers’ decision to grant
consent for the development as more particularly described at Annex 1.

Planning permission 

3. In terms of section 57(2) of the Town and Country Planning (Scotland) Act 1997 the
Scottish Ministers may on granting consent under section 36 of the Electricity Act direct that
planning permission is deemed to be granted in respect of that generating station and any
ancillary developments. This letter contains the Scottish Ministers’ direction that
planning permission is deemed to be granted.
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Consultation 
 
4. In accordance with the Electricity Works (Environmental Impact Assessment) 
(Scotland) Regulations 2000 (“the 2000 Regulations”) the Company submitted on 28 June 
2007 an Environmental Statement (ES) describing the development and giving an analysis 
of its environmental effects. The application proposed 77 turbines with a tip height of 110 
metres and a generating capacity of up to 177 MW. In accordance with regulatory 
requirements, advertisement of the application and Environmental Statement was made in 
the local and national press and they were placed in the public domain, and the opportunity 
given for those wishing to make representations to do so. The 2000 Regulations have 
subsequently (with effect from 16th May 2017) been replaced by the Electricity Works 
(Environmental Impact Assessment) (Scotland) Regulations 2017 (“the 2017 Regulations”). 
The 2017 Regulations now apply to this application subject to certain modifications. These 
modifications, among other things, provide that where the 2017 Regulations refer to an “EIA 
report” this includes an “environmental statement” prepared under the 2000 Regulations. 
 
5. In July 2013 the Company varied the application by deleting 30 wind turbines from the 
original scheme; increasing the height of the turbines to 135 metres; reducing the number of 
laydown areas and borrow pits; and re-positioning the remaining turbines to optimise their 
yield and reduce environmental impact. 
 
6. In November 2014, the Company further varied the application by deleting another 8 
wind turbines; reducing the land-take, length of on-site tracks, number of stream crossings 
and number of anemometer masts.  
 
7. On each of these two occasions where the Company varied the application, 
advertisement was made in the local and national press and the relevant documents were 
placed in the public domain, and the opportunity given for those wishing to make 
representations to do so. 
 
8. The proposed development before the Scottish ministers for consideration and to 
which this decision letter relates, comprises 39 wind turbines, with a hub height of 83m, tip 
height of up to 135m , and maximum rotor diameter of 104m, as more particularly described 
at Annex 1.  
 
Statutory Consultees 
 
9. Under Schedule 8 of the Electricity Act, the relevant planning authority is required to 
be notified in respect of a section 36 consent application. Notifications were sent to the 
Highland Council as the planning authority, as well as to Scottish Natural Heritage (SNH) 
and the Scottish Environmental Protection Agency (SEPA).  

 
The Highland Council 
 
10. Highland Council responded to the consultation on the application in 2008 indicating 
the relevant development plan policies against which the application needed to be 
considered and that it anticipated further information would be submitted by the Company to 
address a number of areas. The council’s Archaeology Service raised concerns that the 
application would adversely affect a number of known archaeological features and the 
setting of a Scheduled Ancient Monument, but indicated that suitable mitigation was 
possible. The service requested that a detailed assessment of the cumulative impacts of the 
development on the cultural heritage, giving particular attention to Ben Griam Beg hill fort. 
Highland Council added that its response was not final and it would not progress the 
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application further until the Company had completed additional surveys to address the 
objections raised by SNH. 
 
11. Highland Council responded to the subsequent consultation on the modified 2013 
scheme on 10 June 2014 and objected “on the basis of concerns highlighted by Scottish 
Natural Heritage, thereby the proposal was contrary to the Council’s Highland-wide Local 
Development Plan, Policies 57 (Natural, Built and Cultural Heritage) and 67 (Renewable 
Energy).”  
 
12. The Company confirmed to the Energy Consents Unit of the Scottish Government that 
it wished Scottish Ministers to move to determine the application which would necessitate a 
public inquiry.  
 
13. On 9 January 2015, Highland Council informed Scottish Ministers that it maintained its 
objection to the revised 39 turbine application and had no further comment. 
 
SNH  
 
14. In response to the 2007 consultation, SNH objected to the application on the grounds 
that there was likely to be a probable adverse effect on the qualifying interests of the 
Caithness & Sutherland Peatlands Special Area of Conservation (SAC), and that insufficient 
information had been provided regarding the potential impacts of the development on the 
Caithness & Sutherland Peatlands Special Area of Protection (SPA). Additionally, they 
considered that there was insufficient information regarding potential impacts on qualifying 
habitats on the site. They further objected due to insufficient information on the potential 
impacts and likely significant effects on the qualifying interests of the Caithness and 
Sutherland Peatlands Ramsar site. It was also submitted by Scottish Natural Heritage that 
insufficient information was given on peat slide risk to determine the effects on Atlantic 
Salmon and freshwater pearl mussel. 
 
15. Further information which was highlighted as being required by SNH included 
clarification of access tracks and turbine and track layout as these were not clear in the ES – 
an assessment of impacts of the ‘existing’ track was deemed to be required. Details of 
cabling methods and subsequent revised assessment of habitat loss, and further 
investigation of peat stability was considered to be required. SNH considered that there was 
insufficient information regarding deforestation and impact on habitats. SNH further required 
a desk study of existing records of qualifying species within the SPA and further detailed 
survey and assessment of supplied data relating to the qualifying bird species within the site. 
 
16. It was further stated by Scottish Natural Heritage that mitigation conditions should be 
applied to protect wildcat, and that planning conditions were applied to protect access rights. 
Scottish Natural Heritage did not object on grounds of landscape and visual effects or on the 
grounds of cumulative effects of the development with other wind farms which were in 
existence, consented or at planning stage. 
 
17. SNH responded to the 2013 consultation on the revised development on 20 
November 2013. SNH stated that the proposal could raise natural heritage issues of national 
interest in relation to both the Caithness and Sutherland Peatlands SPA and SAC and 
maintained its objection to the proposal until further information obtained from the Company. 
It explained that its objection was based on potential impacts on red-throated diver and hen 
harrier, and lack of evidence to demonstrate that there would be no adverse effect on site 
integrity of the SPA for greenshank, black-throated diver, wood sandpiper and golden eagle. 
Another objection was raised on grounds that there was insufficient information to establish 
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that there would be no adverse impacts on the qualifying interests of the SAC, and that in 
this regard further information was necessary to (a) clarify siting of passing places on access 
tracks and (b) include an assessment of the SAC as an environmental receptor within the 
peat slide risk assessment. SNH also objected on grounds of potential impacts on habitats 
used by otter. Its response also carried a number of recommendations on working 
arrangements in relation to spoil heaps; cable laying; deer management; track widening and 
upgrades; protecting wildcat, pine marten and water vole. A further recommendation was 
made for removal of 4 turbines to mitigate landscape and visual impacts. 
 
18. On 6 February 2014, SNH informed Ministers it withdrew its previous objections in 
respect of hen harrier, black-throated diver and wood sandpiper but was maintaining all other 
previous objections to the development, and still considered that there were insufficient 
vantage point surveys in respect of red-throated diver; that impacts to greenshank were not 
adequately quantified; and that impacts to golden eagle were not addressed by information 
submitted. 
 
19. On 11 February 2014, SNH indicated it had established that the SAC was not at 
significant risk from the impacts of a peat slide resulting from the construction and operation 
of the proposed wind farm. SNH also indicated that it expected to consider further 
information from the Company regarding its objections in respect of red-throated diver, 
greenshank, and golden eagle. 
 
20. On 21 March 2014, SNH informed Ministers that it had removed its objection in 
respect of otter but maintained its objections in relation to red-throated diver, greenshank 
and golden eagle as it considered there was still insufficient information to enable it to 
withdraw those objections.  
 
21. On 30 April 2014, SNH informed Ministers that it remained of the view that the 
analysis of ornithological data supplied did not demonstrate beyond reasonable doubt that 
there would be no adverse effect on site integrity in relation to greenshank or red-throated 
diver, however it withdrew its objection in respect of golden eagle. 
 
22. On 8 January 2015, SNH informed Ministers that the revised 39 turbine proposal was 
no longer considered likely to have a significant effect on the internationally important natural 
heritage interests of the SAC and that it withdrew its objection on that ground. SNH retained 
its objection in respect of the SPA on the basis that it considered adverse impacts on site 
integrity could occur through displacement of red-throated diver and that collision mortality 
for red-throated diver and greenshank could not be estimated reliably. SNH also informed 
Ministers of the withdrawal of its objection in respect of hen-harrier, black-throated diver, 
wood sandpiper, and golden eagle. 
 
23. On 28 May 2015, SNH informed Ministers that in light of further information presented 
to the Reporter by the Company to the public local inquiry which revised the terms of the 
proposed Habitat Management Plan, that it objected to the proposal in respect of hen-harrier 
unless a condition was included to require “targeted sward management to reduce 
attractiveness of the area of the development site where turbines will be constructed for 
breeding hen harriers is included as an explicit aim of the Habitat Management Plan. This is 
to reduce collision risk to breeding hen harriers associated with the Caithness and 
Sutherland Peatlands SPA”. 
 
24. In summary, SNH maintained its objection in relation to insufficient information 
regarding effect on the Caithness and Sutherland Peatlands SPA and Ramsar site due to 
impacts on red-throated diver and greenshank.  
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25. SNH’s position is considered more fully in the Public Local Inquiry Report (“the 
Report”) appended to this decision letter.  
 
26. Ministers have also had regard to the publication by SNH in October 2016 of 
Commissioned Report No. 893 entitled “Greenshank Collision Mortality Estimated Based on 
Ecological and Behavioural Studies” by consultants MacArthur Green, an update to a 
previous version which was considered by the Inquiry Reporter (“the Reporter”) during the 
Public Local Inquiry (“PLI”). Ministers note that SNH has advised that the published version 
has been edited to improve readability but contains no new scientific evidence, and that the 
conclusions considered by the Reporter remain unchanged. 
 
27. Scottish Ministers have had regard to the advice from SNH and have imposed the 
following conditions attached to the deemed planning permission to address points raised by 
SNH and incorporate its advice prior to discharge of the conditions: (3) Decommissioning 
and Restoration Plan to ensure the decommissioning and removal of the Development in an 
appropriate and environmentally acceptable manner and the restoration and aftercare of the 
site, in the interests of safety, amenity and environmental protection; (8) Buildings and Other 
Facilities to ensure that all ancillary elements of the Development are acceptable in terms of 
visual, landscape and environmental impact considerations; (16) Main Access Route to 
ensure the required road related mitigation does not have a significantly adverse impact on 
the Caithness and Sutherland Peatlands SAC; (17) Micro-Siting to enable appropriate micro-
siting within the site to enable the Developer to respond to site-specific ground conditions, 
while enabling the planning authority to retain effective control over any changes to layout 
that may have ramifications for the environment and/or landscape and visual impact; (18) 
Construction and Environment Management Document to ensure that all construction 
operations are carried out in a manner that minimises their impact on road safety, amenity 
and the environment, and that the mitigation measures contained in the Environmental 
Statement accompanying the application, or as otherwise agreed, are fully implemented; 
(19) Ecological Clerk of Works to protect the environment from the construction and 
operation of the Development and secure final detailed information on the delivery of all on-
site mitigation projects; (20) Pre-Construction Species Survey and Protection Plan and 
Protected Bird Species, Vegetation and Tree Felling Monitoring, Surveys and Reporting to 
ensure that impacts on protected species, vegetation and of tree felling are identified, 
reported on and in the case of protected species mitigated appropriately; (22) Peat Stability 
Plan to minimise the risk of peat failure arising from the Development; (23) Habitat 
Management Plan in the interests of good land management, the protection of habitats and 
to minimise collision risk to bird species which are qualifying interests of the Caithness and 
Sutherland Peatlands Special Protection Area; (24) Deer Management Plan in the interests 
of good land management, and the management of deer and to avoid any increase in deer 
impacts on SAC habitats that might arise from displacement of deer from the wind farm site; 
and (25) Borrow Pit Working to ensure that a scheme is in place to control the use of borrow 
pits to minimise the level of visual intrusion and any adverse impacts as a result of the 
construction phase of the Development. 
 
SEPA 
 
28. In response to the 2007 consultation, SEPA objected to the application as the layout 
as proposed was close to a number of watercourses and areas of deep peat. It was stated 
that there were inconsistencies within the Environmental Statement regarding layout and 
access tracks. Clarification was required on the location of the access track to the site and 
access routes between a number of turbines, as well as an ‘existing’ ATV track which was 
referred to in the Environmental Statement but which was not shown on any existing 
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Ordnance Survey maps. SEPA had concerns regarding a proposed new bypass road 
through a previously undeveloped area of peat and stated that further information was 
required regarding this bypass to demonstrate that the impact of this would not be 
significant. 
 
29. SEPA further objected on the siting of certain turbines within areas of deep peat. 
Further assessment of peat slide risk was deemed to be required prior to determination in 
order to identify lower risk areas. An objection was raised in regard to the concrete batching 
plant as the developer had not specified the precise location of this in the Environmental 
Statement; likewise further information was required regarding the location and quantity of 
proposed water abstraction on the site.  
 
30. SEPA advised that further information was required in regard to watercourse 
crossings and proximity to private water supplies. A further objection was raised due to a lack 
of information on waste minimisation and management. 
 
31. On 19 September 2013, SEPA responded to the 2013 consultation on the revised 
application. SEPA indicated it would no longer object to the development subject to the 
imposition of conditions on any consent to ensure water crossing designs addressed flood 
risk; a Construction and Environmental Management Plan to control pollution of air, land and 
water; a scheme of buffer distances around the water environment; a micrositing allowance; 
and a restoration and aftercare plan to be submitted prior to the site being decommissioned. 
In its response, SEPA added that in terms of CAR authorisation, it would expect the proposal 
to fall into Category 1 - ‘capable’ of being authorised, although it added that it had not 
received any CAR applications from the Company.  
 
32. On 11 February 2014, SEPA informed Ministers it had sufficient confidence in the 
carbon payback figure for it to be used by Ministers as a material consideration in decision 
making and that the proposal adhered to good practice.  
 
33. On 13 February 2014, SEPA informed Ministers it was content with the draft Water 
Quality Monitoring Plan and requested that it be included as a requirement of the 
construction and environmental management plan (CEMP). 
 
34. On 10 December 2014, SEPA informed Ministers that the 39 turbine revised proposal 
would have a reduced environmental impact and that its advice remained the same as 
previously set out in its response of 19 September 2013. 
 
35. In summary, SEPA does not object subject to the imposition of the conditions it has 
outlined which would address the concerns it maintains in relation to flood risk, watercourse 
crossings, pollution prevention, protection of the water environment, avoidance of deep peat, 
site restoration and aftercare, peat management, waste management, and monitoring. 
 
36. Scottish Ministers have had regard to the advice from SEPA and have imposed the 
following conditions attached to the deemed planning permission to address points raised by 
SEPA and incorporate its advice prior to discharge of the conditions: (3) Decommissioning 
and Restoration Plan to ensure the decommissioning and removal of the Development in an 
appropriate and environmentally acceptable manner and the restoration and aftercare of the 
site, in the interests of safety, amenity and environmental protection; (8) Buildings and Other 
Facilities to ensure that all ancillary elements of the Development are acceptable in terms of 
visual, landscape and environmental impact considerations; (17) Micro-Siting to enable 
appropriate micro-siting within the site to enable the Developer to respond to site-specific 
ground conditions, while enabling the planning authority to retain effective control over any 
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changes to layout that may have ramifications for the environment and/or landscape and 
visual impact; (18) Construction and Environment Management Document to ensure that all 
construction operations are carried out in a manner that minimises their impact on road 
safety, amenity and the environment, and that the mitigation measures contained in the 
Environmental Statement accompanying the application, or as otherwise agreed, are fully 
implemented; (19) Ecological Clerk of Works to protect the environment from the 
construction and operation of the Development and secure final detailed information on the 
delivery of all on-site mitigation projects; (22) Peat Stability Plan to minimise the risk of peat 
failure arising from the Development; (23) Habitat Management Plan in the interests of good 
land management, the protection of habitats and to minimise collision risk to bird species 
which are qualifying interests of the Caithness and Sutherland Peatlands Special Protection 
Area; (25) Borrow Pit Working to ensure that a scheme is in place to control the use of 
borrow pits to minimise the level of visual intrusion and any adverse impacts as a result of 
the construction phase of the Development. 
 
Non-Statutory Consultees  
 
37. A number of other bodies were consulted on the application. 
 
38. The Association of Salmon Fishery Boards (now Fisheries Management Scotland) did 
not object to the application but recorded concerns regarding obstruction to upstream and 
downstream migration during and after construction, disturbance of spawning bed during 
construction, increases in silt and sediment loads resulting from works, point source pollution 
incidents during construction, and drainage issues, and wished to be further consulted on 
these issues. 
 
39. Scottish Ministers have had regard to the potential impacts on fisheries and have 
imposed conditions attached to the deemed planning permission including (17) Micro-Siting 
to enable appropriate micro-siting within the site enabling the Developer to respond to site-
specific ground conditions, while enabling the planning authority to retain effective control 
over any changes to layout or construction activities in the vicinity of watercourses and 
groundwater dependent terrestrial ecosystems that may have ramifications for the 
environment; (18) Construction and Environmental Management Document to ensure that all 
construction operations are carried out in a manner that minimises their impact on amenity 
and the environment, and that the mitigation measures contained in the Environmental 
Statement accompanying the application, or as otherwise agreed, are fully implemented; and 
(19) Ecological Clerk of Works to protect the environment from the construction and 
operation of the Development and secure final detailed information on the delivery of all on-
site mitigation projects.  
 
40. Bettyhill, Strathnaver and Altnaharra Community Council informed Scottish Ministers 
on 2 June 2014 that it did not object to the revised application and withdrew the previous 
objection it had made to the proposal via Highland Council. 
 
41. BT did not object to the application but wished to be further consulted on details of 
proposed tracks, extent of any ‘Hot Zone’ boundaries or overhead/underground HV routes 
which may affect their apparatus. 
 
42. BT responded to the consultation on the revised application on 16 August 2013 to 
indicate it had no comment. 
 
43. Caithness District Salmon Fisheries Board indicated that it had no comment on the 
application. 
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44. The Civil Aviation Authority (CAA) indicated that it did not wish to make any site 
specific observations on the application, but indicated that NATS and Ministry of Defence 
should be consulted. It observed that there may be a need to install aviation obstruction 
lighting, and that if any structures should exceed 300 feet in height these should be charted 
on aviation maps. 
 
45. CAA responded on 11 September 2013 and did not object to the revised application. It 
recommended that if the revised application was consented, that details of locations, heights 
and lighting status of turbines and meteorological masts be submitted to the Defence 
Geographic Centre for inclusion on aviation charts. 
 
46. Scottish Ministers have had regard to potential aviation impacts and imposed deemed 
planning condition (10) Aviation Lighting and Information to ensure that the erected turbines 
present no air safety risk and in a manner that is acceptable to local visual impact 
considerations. 
 
47. The Crown Estate responded on 29 August 2013 to confirm that its interests were not 
affected by the revised application and it had no comment to make. 
 
48. CSS Spectrum Management responded to the consultation on the application stating 
that it did not object. 
 
49. The Defence Estates (Ministry of Defence) objected to the application, stating that the 
proposed turbines would be located within a low flying area and would unacceptably affect 
military activities; it then invited the developer to propose mitigation suggestions, and 
following discussions, withdrew its objection stating that it had no further concerns. 
 
50. Defence Estates then responded to the consultation on the revised application on 2 
September 2013 and objected on the grounds that four of the turbines would obstruct low 
flying operations in a training area. It also made a recommendation on the aviation safety 
lighting that would be required. 
 
51. Scottish Ministers have had regard to potential aviation impacts and imposed deemed 
planning condition (10) Aviation Lighting and Information to ensure that the erected turbines 
present no air safety risk and in a manner that is acceptable to local visual impact 
considerations. 
 
52. The Fisheries Research Services (FRS) (within what is now Marine Scotland Science) 
responded to the 2007 consultation on the application and indicated that an assessment 
should be done of the combined effects of the Strathy North wind farm with the proposed 
development in relation to fisheries interests. FRS stated that insufficient data had been 
collected in regard to fishery interests. FRS stated that one year’s hydrochemical and 
electrofishing data should be established, that suitable control sites away from potential 
impacted areas should be identified, and that an action plan should be completed outlining 
what would be done in the event of a problem. FRS recommended that a monitoring 
programme should be implemented during the construction, operation and decommissioning 
phases of the development. 
 
53. Marine Scotland Science (the Scottish Government’s in-house advisers) considered 
the application revised in 2013 for 47 turbines and made recommendations in relation to 
electrofishing surveys; guidelines for removal of felled material from and adjacent to 
watercourses; guidelines for river crossings and migratory fish; selection of sites for the 
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hydrochemical baseline survey; and water quality monitoring plans. Marine Scotland Science 
advised that the Water Quality Monitoring Plan from the Company broadly addressed its 
concerns. 
 
54. On 10 December 2014, commenting on the application for 39 turbines as revised by 
the Company in November 2014, Marine Scotland Science advised that it was content that 
impacts on fish populations had not altered as a result of the revision to the proposal and 
that its previous advice remained. 
 
55. In summary, Marine Scotland Science maintained concern in relation to the need for 
monitoring, surveys and the need for an action plan outlining what would be done in the 
event of an incident impacting on fish. 
 
56. Scottish Ministers have had regard to the potential impacts on fisheries and have 
imposed conditions attached to the deemed planning permission including (17) Micro-Siting 
to enable appropriate micro-siting within the site enabling the Developer to respond to site-
specific ground conditions, while enabling the planning authority to retain effective control 
over any changes to layout or construction activities in the vicinity of watercourses and 
groundwater dependent terrestrial ecosystems that may have ramifications for the 
environment; (18) Construction and Environmental Management Document to ensure that all 
construction operations are carried out in a manner that minimises their impact on amenity 
and the environment, and that the mitigation measures contained in the Environmental 
Statement accompanying the application, or as otherwise agreed, are fully implemented; and 
(19) Ecological Clerk of Works to protect the environment from the construction and 
operation of the Development and secure final detailed information on the delivery of all on-
site mitigation projects.  
 
57. Forestry Commission Scotland (FCS) did not object to the proposal but stated that it 
remained concerned about deforestation on the scale proposed unless the public benefits 
and long term feasibility of bog restoration in conjunction with the wind farm had been 
endorsed by SNH. FCS highlighted the importance of considering the combined effect of 
deforestation and bog restoration on the carbon saving potential of the proposal. It also 
raised concern about the potential impact of the proposed felling on Water Framework 
Directive objectives. 
 
58. In the view of FCS, more information was required regarding the scale or rate of 
woodland removal, replanting and the effects of forest removal on the water table. FCS 
recommended that an assessment was required of the impact of felling on the current 
landscape and on the woodland to remain and to be added. FCS recommended a Habitat 
and Woodland Management Plan. 
 
59. FCS responded to the consultation on the revised application on 14 October 2013, 
indicating that it did not object. It indicated that its view in relation to deforestation and public 
benefits of bog restoration was now that the removal of woodland and the restoration of the 
site proposed by the revised application was seen as having wider environmental benefit, 
and that in its view compensatory planting was not required in light of this. FCS 
recommended a forest plan be prepared, to include harvesting plans and timber utilisation 
proposals and showing retained woodland and restocking options. 
 
60. Ministers accept SEPA’s advice summarised at paragraph 31 that under the Water 
Environment (Controlled Activities) (Scotland) Regulations 2005, a CAR license is capable of 
being authorised and Ministers consider these regulations would provide sufficient control of 
the felling in terms of the Water Framework Directive objectives highlighted by FCS. 

146



 

 

Atlantic Quay, 150 Broomielaw, Glasgow, G2 8LU 

www.gov.scot 
  

10 

 
61. Ministers note FCS’s concerns relating to the carbon saving potential of the 
Development and have had regard to advice from SEPA and the findings of the Reporter in 
this respect. Their consideration of this matter is set out in more detail in the section of this 
letter headed “Renewable energy generation and associated policy benefits”. 
 
62. Scottish Ministers have had regard to the advice from FCS and have imposed the 
following planning conditions: (18) Construction and Environment Management Document to 
ensure that all construction operations are carried out in a manner that minimises their 
impact on road safety, amenity and the environment, and that the mitigation measures 
contained in the Environmental Statement accompanying the application, or as otherwise 
agreed, are fully implemented; (19) Ecological Clerk of Works to protect the environment 
from the construction and operation of the Development and secure final detailed information 
on the delivery of all on-site mitigation projects; and (20) Pre-Construction Species Survey 
and Protection Plan and Protected Bird Species, Vegetation and Tree Felling Monitoring, 
Surveys and Reporting to ensure that impacts on protected species, vegetation and of tree 
felling are identified, reported on and in the case of protected species mitigated 
appropriately.  
 
63. Halcrow indicated in relation to the information submitted in 2007 that the peat 
stability report was of poor quality and therefore did not wish to carry out a full review – their 
concerns regarding the quality of the report were intimated to the developer.  
 
64. Halcrow was subsequently acquired by CH2M Hill, which responded on 20 
September 2013 indicating that the revised application did not provide a sufficiently robust 
assessment of the peat landslide risk. It made a number of recommendations on how this 
could be addressed by the Company and suggested a number of conditions that could be 
applied to any consent. 
 
65. On 3 February 2014, CH2M Hill informed Scottish Ministers that it had carried out a 
site visit which it had used to validate the methods used to produce the peat landslide risk 
assessment on behalf of the Company and verify the reported site characteristics. It advised 
that it was now content that the assessment of the peat landslide risk in the revised 
application was sufficiently robust. 
 
66. Scottish Ministers have had regard to the advice from Halcrow / CH2M Hill and have 
imposed deemed planning condition (22) Peat Stability Plan to minimise the risk of peat 
failure arising from the Development. 
 
67. The Health and Safety Executive responded to the consultation on the application 
stating that it did not object. 
 
68. Highlands and Islands Airports Limited (HIAL) did not object to the proposal but 
indicated that the CAA should be contacted for their views on the application. This was done. 
 
69. HIAL responded on 19 August 2013 stating that it did not object to the revised 
application, subject to the requirements it stipulated for red obstacle lights fitted to the 
turbines being met. It also recommended that the development be notified to the CAA. This 
was done. 
 
70. Scottish Ministers have had regard to potential aviation impacts and imposed deemed 
planning condition (10) Aviation Lighting and Information to ensure that the erected turbines 
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present no air safety risk and in a manner that is acceptable to local visual impact 
considerations. 
 
71. Historic Scotland responded to the application stating that it did not object and was 
broadly content with the contents of the Environmental Statement; it agreed with the 
Company that the development would have a moderately significant impact on Ben Griam 
Beg fort, but did not consider the impact of the development on the monument to be so 
unacceptable as to warrant an objection. 
 
72. Historic Scotland responded to the consultation on the revised application on 19 
September 2013 and did not object.  
 
73. On 8 December 2014 Historic Scotland informed Ministers that its position on the 
revised 39 turbine application remained the same.  
 
74. The John Muir Trust responded on 7 October 2013 indicating that it did not intend to 
comment on the revised application. On 12 November 2014 it responded to the consultation 
on the revised 39 turbine proposal stating that the application should not be granted approval 
due to its cumulative, environmental and socio-economic impact which would outweigh any 
benefits. 
 
75. Scottish Ministers have had regard to the response from the John Muir Trust and have 
imposed deemed planning condition (18) Construction and Environmental Management 
Document to ensure that all construction operations are carried out in a manner that 
minimises their impact on amenity and the environment, and that the mitigation measures 
contained in the Environmental Statement accompanying the application, or as otherwise 
agreed, are fully implemented. 
 
76. The John Muir Trust’s position is considered more fully in the PLI report appended to 
this decision letter.  
 
77. The Joint Radio Company responded on 12 September 2012 indicating that it did not 
object to the application. It responded to the consultations on the revised application on 23 
August 2013 and on the revised 39 turbine application on 18 November 2014, indicated in 
each response that its position remained unchanged. 
 
78. Melvich Community Council responded on 4 October 2013, enclosing details of a door 
to door survey it had carried out in which 111 objections were recorded and 5 in support. 
 
79. NATS did not object to the application and asked to be further consulted on any 
changes to the proposal.  
 
80. NATS responded to the consultation on the revised application on 25 July 2013, and 
the consultation on the further revised 39 turbine proposal on 18 November 2014, each time 
stating that it did not object as it did not conflict with its safeguarding criteria.  
 
81. The Northern District Salmon Fisheries Board (NDSFB) objected to the application, 
recommending that a full and independent baseline survey of the salmon and trout within the 
Strathy River system, along with a survey of the condition of the system itself, should be 
carried out. This would contribute to design and construction methodology, allow monitoring 
of construction to mitigate any effects on the fish and the system itself, and set the standard 
for the state that the system and the salmonid population should be left in after completion. 
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82. The NDSFB submitted a response to the consultation on the revised application on 27 
October 2013, enclosing a report from consultants it had commissioned. The report made 
recommendations including that the CEMP address water abstraction for concrete batching 
to ensure no detriment to salmonids; that risks of nutrient leaching from decomposing wood 
waste on site be addressed; that adequate buffer distances between turbines and water 
bodies be maintained; that seasonal mitigation measures for salmonid embryos be adopted 
for high-risk construction activities; that consideration be given to an improved water quality 
monitoring regime with input from the NDSFB to target high-flow transients, stream habitat, 
fish and invertebrate data. The report also recommended that the NDSFB be consulted on 
the CEMP and have access to the Ecological Clerk of Works (ECoW). 
 
83. Scottish Ministers have had regard to the potential impacts on fisheries and have 
imposed conditions attached to the deemed planning permission including (17) Micro-Siting 
to enable appropriate micro-siting within the site enabling the Developer to respond to site-
specific ground conditions, while enabling the planning authority to retain effective control 
over any changes to layout or construction activities in the vicinity of watercourses and 
groundwater dependent terrestrial ecosystems that may have ramifications for the 
environment; (18) Construction and Environmental Management Document to ensure that all 
construction operations are carried out in a manner that minimises their impact on amenity 
and the environment, and that the mitigation measures contained in the Environmental 
Statement accompanying the application, or as otherwise agreed, are fully implemented; and 
(19) Ecological Clerk of Works to protect the environment from the construction and 
operation of the Development and secure final detailed information on the delivery of all on-
site mitigation projects.  
 
84. The Nuclear Safety Directorate did not respond to the consultation on the application. 
 
85. OFCOM responded to the consultation on the application stating that it did not object. 
 
86. RSPB Scotland responded to the 2007 consultation to object to the application on the 
grounds that the application, on its own and in combination with other proposals, is likely to 
adversely affect the integrity of the adjacent Special Protection Area (SPA) and Special Area 
of Conservation (SAC) and that the proposal is contrary to the Highland region Structure 
Plan, Policy N1 and the Highland Renewable Energy Strategy and Planning Guidelines. 
RSPB Scotland stated that it felt the potential impacts of the development had been 
understated in the Environmental Statement in regard to the SPA and the SAC. 
 
87. It stated that further information was required regarding the potential impacts upon 
hen harrier, breeding golden eagle, red-throated and black-throated diver, and greenshank. 
 
88. RSPB Scotland responded to the consultation on the revised application on 31 
October 2013 and objected for the reasons it stated as follows: the development would be 
likely to adversely affect the integrity of the adjacent Caithness and Sutherland Peatlands 
Special Protection Area (SPA), Ramsar site and the underlying SSSIs; the development 
would be likely to result in unacceptable harm to a range of bird species, most notably 
greenshank, hen harrier and red-throated diver but also black-throated diver, golden eagle, 
golden plover, dunlin and wood sandpiper; the development would prevent the restoration or 
re-establishment of the conservation value of the site from its current damaged state, as 
required by regulations 3 and 3A of the Conservation (Natural Habitats & c.) Regulations 
1994 (as amended) which implement the Habitats and Birds Directives in Scotland; the 
development would be inappropriate for a sensitive site in the very heart of the internationally 
acclaimed Flow Country, which is on the UK Tentative List for inscription as a World Heritage 
Site; the development would be likely to result in a permanent legacy of turbine bases, tracks 
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and damaged peatland hydrology following decommissioning, to the long-term detriment of 
the prospects of restoration or re-establishment of internationally important blanket bog 
habitats; and that the likely significant adverse environmental effects of the development 
would not be outweighed by the contribution it would make to renewable energy targets, for 
which alternative sites exist across Scotland.  
 
89. On 9 January 2015, RSPB Scotland informed Ministers that it objected to the revised 
39 turbine proposal for the following reasons: the proposed development would be likely to 
result in unacceptable harm to greenshank, hen harrier, red-throated diver, and wood 
sandpiper; adverse effects of the proposed development on the integrity of the adjacent 
Caithness and Sutherland Peatlands Special Protection Area (SPA), Ramsar site and the 
underlying SSSIs cannot be ruled out; the proposed development would result in a 
permanent legacy of turbine bases, roads, hard-standings and damaged peatland hydrology, 
even after decommissioning. This would permanently constrain not only peatland habitat 
restoration on the site itself, but also reestablishment of the conservation value of the site to 
its wider setting in the Caithness and Sutherland Peatlands Special Area of Conservation 
(SAC) and the SPA. This would be inconsistent with the over-arching objectives of the 
Habitats and Birds Directives, and could also undermine potential inscription of the Flow 
Country as a UNESCO World Heritage Site; the proposed development would be contrary to 
the development plan; and that the carbon payback period of the development is likely to 
have been significantly underestimated. 
 
90. On 24 May 2016, RSPB Scotland provided details to Scottish Ministers of 
representations from its supporters who had expressed their wish to object to the proposed 
Strathy South wind farm, via online and postcard campaigns, on grounds that the proposal 
would set back years of habitats restoration in the Flow Country and threaten golden eagles, 
hen harriers, red- and black-throated divers, greenshanks, dunlins and golden plovers. 
Details of 653 objections by postcard, and 1425 online objections were forwarded by RSPB 
Scotland to Scottish Ministers.  
 
91. RSPB Scotland’s position is considered more fully in the PLI report appended to this 
decision letter. 
 
92. Scottish Ministers have had regard to the views of RSPB Scotland and for the same 
reasons detailed above in addressing the advice from SNH have imposed the following 
conditions attached to the deemed planning permission to address points raised by RSPB 
Scotland and incorporate advice from SNH prior to discharge of the conditions: (3) 
Decommissioning and Restoration Plan; (8) Buildings and Other Facilities; (16) Main Access 
Route; (17) Micro-Siting; (18) Construction and Environment Management Document; (19) 
Ecological Clerk of Works; (20) Pre-Construction Species Survey and Protection Plan and 
Protected Bird Species, Vegetation and Tree Felling Monitoring, Surveys and Reporting; (22) 
Peat Stability Plan; (23) Habitat Management Plan; and (24) Deer Management Plan.  
 
93. Ministers have had regard to the extension of The Flows Nature Reserve (managed 
by RSPB Scotland) to the southern and eastern wind farm site boundaries and its 
designation as Forsinard Flows National Nature Reserve, agreed by SNH effective from 30 
September 2016. Scottish Ministers conclude that the mitigation measures secured by 
condition (including tree felling, habitat management and peatland restoration) are consistent 
with the objectives for the management of The Flows Nature Reserve and Forsinard Flows 
National Nature Reserve. 
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94. Scottish Water responded on 4 October 2013 and did not object to the revised 
proposal. It indicated it did not have any Drinking Water Protected Areas within the site 
boundary or vicinity of the development that could potentially be affected.  
 
95. Scottish Water responded to the consultation on the revised 39 turbine application on 
9 January 2015. It echoed its previous advice and advised the company to obtain up-to-date 
relevant asset plans for below-ground assets from its Asset Plan Provider. It also advised a 
list of precautions to be taken to protect drinking water and assets. 
 
96. Scottish Ministers have had regard to the potential impacts on drinking water and 
Scottish Water assets noting that Scottish Water has indicated it has no Drinking Water 
Protected Assets in the vicinity of the proposed development, while SEPA recommended 
measures to protect the four private water supplies identified in the Environmental 
Statement.  
 
97. Ministers have imposed conditions attached to the deemed planning permission to 
safeguard the water environment including (17) Micro-Siting to enable appropriate micro-
siting within the site enabling the Developer to respond to site-specific ground conditions, 
while enabling the planning authority to retain effective control over any changes to layout or 
construction activities in the vicinity of watercourses and groundwater dependent terrestrial 
ecosystems that may have ramifications for the environment; and (18) Construction and 
Environmental Management Document to ensure that all construction operations are carried 
out in a manner that minimises their impact on amenity and the environment, and that the 
mitigation measures contained in the Environmental Statement accompanying the 
application, or as otherwise agreed, are fully implemented. Scottish Ministers have included 
a requirement for a Private Water Supply Protection Plan within the Construction and 
Environmental Management Document to provide details of specific mitigation measures 
including drawings or plans showing the location of the supply in relation to proposed 
infrastructure and what mitigation is proposed. 
 
98. The Scottish Wildlife Trust responded on 25 October 2013 and advised Ministers to 
refuse consent as it considered there was insufficient evidence to carry out the Appropriate 
Assessment required for the Caithness and Sutherland Peatlands SPA, SAC, Ramsar site 
and associated SSSIs. The trust added that although there were some positive effects 
through removal of non-native conifer plantation, it did not believe that wind farm 
construction and peatland restoration were compatible on the same site. It added that it 
considered that greenhouse gas emissions from peat disturbance would undermine the 
Scottish Government’s climate change obligations, and that it shared RSPB Scotland’s 
concern that the development would result in unacceptable harm to bird species including 
greenshank, hen harrier, red throated diver, black throated diver, golden plover and dunlin.  
 
99. On 8 January 2015, the Scottish Wildlife Trust responded to the consultation on the 
revised 39 turbine proposal and informed Ministers that it maintained its objection and added 
that it also objected on grounds of impacts on deep peat and inadequate peat restoration; 
and that it could not be stated beyond reasonable scientific doubt that there would be no 
adverse effect on the integrity of the SPA. 
 
100. Scottish Ministers have had regard to the views of the Scottish Wildlife Trust and for 
the same reasons detailed above in addressing the advice from SNH have imposed the 
following conditions attached to the deemed planning permission to address points raised by 
the Scottish Wildlife Trust and incorporate advice from SNH prior to discharge of the 
conditions: (3) Decommissioning and Restoration Plan; (8) Buildings and Other Facilities; 
(16) Main Access Route; (17) Micro-Siting; (18) Construction and Environment Management 
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Document; (19) Ecological Clerk of Works; (20) Pre-Construction Species Survey and 
Protection Plan and Protected Bird Species, Vegetation and Tree Felling Monitoring, Surveys 
and Reporting; (22) Peat Stability Plan; (23) Habitat Management Plan; and (24) Deer 
Management Plan. 
 
101. Scotways responded on 30 September 2013 and objected to the revised application 
due to the anticipated closure of a Scottish Hill Track route (also used as the main access to 
the bothy maintained by the Mountain Bothies Association at Lochstrathy) during 
construction. It responded to the consultation on the revised 39 turbine proposal on 6 
January 2015 and indicated that its position remained unchanged. 
 
102. Scottish Ministers have had regard to the response from Scotways and have imposed 
conditions attached to the deemed planning permission (14) Access Management Plan in 
order to safeguard public access during the construction, operation and restoration phases 
of the Development and (18) Construction and Environmental Management Document to 
ensure that all construction operations are carried out in a manner that minimises their 
impact on amenity and the environment, and that the mitigation measures contained in the 
Environmental Statement accompanying the application, or as otherwise agreed, are fully 
implemented. 
 
103. Strathy / Armadale Community Council responded on 2 June 2014 indicating that it 
was in support of the revised application and that economic and employment benefits from 
the proposal had already been manifested in the community. 
 
104. On 7 January 2015, the community council responded to the consultation on the 
revised 39 turbine proposal stating that that the environmental benefits (such as through 
peatland restoration) would outweigh any impacts, and that it continued to support the 
proposal for the reasons it had previously given. 
 
105. Consultants JMP responded to the consultation on the revised application on behalf 
of Transport Scotland (TS), indicating that TS maintained its view that there would be no 
significant traffic or environmental impacts associated with additional traffic on the trunk road 
network and also confirmed that it did not require any further information in this regard. 
 
Representations from other organisations and members of the 
public 
 
106. A total of 272 letters or emails making representations to the Scottish Government on 
the wind farm application have been received since 2007, of which 245 were objections and 
27 were in support. The key reasons for objection raised by the majority were impacts on 
wildlife, habitats, and designated sites however a minority of objectors raised other concerns 
including visual impact; tourism impact; cumulative effect with other wind farms in the area; 
loss of amenity at the location; harm to the local economy; misalignment with local planning 
policy/strategy; peat destruction; negative impact on future peatland restoration potential, 
infrastructure impacts; forestry impacts; water pollution; that wind energy was intermittent or 
inefficient in comparison with other forms of energy; transport / traffic impacts; noise / 
vibration; that Scotland had already met renewables targets; that property would be 
devalued; impacts on archaeological or heritage sites; detrimental effect on the potential for 
the Flow Country to achieve World Heritage Site status; health and safety risks; that there 
had been inadequate public consultation; telecommunications impacts; strobe effect & 
shadow flicker; the need for a Public Local Inquiry, and aviation and radar impacts. 
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107. RSPB Scotland forwarded to Scottish Ministers the details of 653 postcard and 1425 
online objections it had received from individuals, raising concerns about the ornithological 
and peatland impact of the development. 
 
108. Individuals also wrote in favour of the revised application because of job creation, 
support for local businesses, financial aid, peatland restoration and limited visual intrusion. 
 
109. Dr Paul Monaghan MP (member for Caithness, Sutherland and Easter Ross) wrote to 
the Minister on 13 February 2017 in support of the development stating that Strathy was a 
fragile community facing economic decline and that the development would provide 
employment, community benefit and confidence to families seeking inward investment, with 
minimal environmental impact. 
 
110. Scottish Ministers received a letter from Professor Hans Joosten of the International 
Mire Conservation Group (IMCG) dated 1 March 2016, which post-dated the Public Local 
Inquiry. The IMCG concluded that the location of the Development within the heart of the 
Flow Country would significantly alter the visual character of very extensive and 
uninterrupted views of the peat-dominated landscape. The letter also referred to the 
consideration of the Flow Country for UNESCO World Heritage status and urged Ministers to 
refuse the application.   
 
Public Local Inquiry (PLI) 
 
111. As the Highland Council objected to the scheme, Scottish Ministers caused a public 
inquiry to be held in accordance with paragraph 2(2) of Schedule 8 to the Electricity Act. The 
application (as amended) was passed to the Directorate of Planning and Environmental 
Appeals (DPEA) on 3 September 2014. 
 
112. On 27 October 2014, following referral of the application to the DPEA, the Company 
decided to further modify the application from 47 to 39 turbines. As a consequence, the 
Defence Estates (MoD) withdrew an outstanding objection. However, SNH, the Highland 
Council and others maintained objections to the proposed development. 
 
113. The hearings and inquiry sessions were held on 23-24 April 2015 and 9-13 June 
2015. Closing submissions were exchanged in writing, with the final closing submission (on 
behalf of the Company) being lodged on 19 October 2015. The Reporter, J Alasdair 
Edwards, also made site visits to the application site and the surrounding area. 
 
114. A copy of the Reporter’s report to Scottish Ministers is provided at Annex 3. The 
principal issues addressed in the report are summarised below. Ministers accept the 
conclusions and reasoning of the Reporter, save for proposed amendments to conditions as 
discussed in more detail below. 
 
The Scottish Ministers’ Considerations 
 
Environmental Matters 
 
115. The Scottish Ministers are satisfied that an environmental impact assessment has 
been carried out. Environmental information including the Environmental Statement (as 
amended) has been produced and the applicable procedures regarding publicity and 
consultation laid down in regulations have been followed. The environmental impacts of the 
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proposed development have been assessed and the Scottish Ministers have taken the 
environmental information into account when reaching their decision. 
 
116. The Scottish Ministers are satisfied that the Company, when formulating its proposal 
to construct the generating station, had regard to the desirability of preserving natural 
beauty, of conserving flora, fauna, and geological and physiographical features of special 
interest and of protecting sites, buildings and objects of architectural, historic, or 
archaeological interest. 
 
117. The Scottish Ministers have had regard to the desirability of the matters mentioned in 
the previous paragraph and the extent to which the Company has done what it reasonably 
could to mitigate the effects of the development on those features, and are satisfied that the 
Company has done what it reasonably could with regard to mitigation.  
 
118. The Scottish Ministers have considered fully and carefully the Application, 
Environmental Statement (as amended), the PLI report, all relevant responses from 
consultees and third party representations received. Ministers have also taken account of the 
extension of the Flows National Nature Reserve to the southern and eastern wind farm site 
boundaries, agreed by SNH effective from 30 September 2016, and the adoption by 
Highland Council of its Onshore Wind Energy Supplementary Guidance in November 2016. 
The Minister for Business, Innovation and Energy, accompanied by Scottish Government 
officials, visited viewpoints described in the report entitled ‘Strathy South Wind Farm Further 
Information Report (T39 Layout)’ published by Environ dated 12 November 2014 looking 
towards the site of the proposed Strathy South wind farm from the A836 near Borgie 
(viewpoint 3), from Strathy (viewpoint 4) and from the East of Melvich (viewpoint 13) on 26 
February 2018.  
 
Main determinative issues 
 
119. The Scottish Ministers, having taken account of all relevant information, consider that 
the main determining issues are: 
 

 the extent to which the development accords with and is supported by Scottish 
Government policy and the terms of the development plan1; 

 the significant effects of the development on the environment, more particularly 
described in the Report at the reference provided in footnotes below, which are, in 
summary: 

(a) the impact on the Caithness and Sutherland Peatlands SAC and the Caithness 
and Sutherland Peatlands SPA and Ramsar Site2; 

(b) ornithological impacts3; 
(c) the landscape and visual impact of the development4; 
(d) impacts on wild land5; 
(e) impacts on ecology6; 
(f) impacts on peat7, and; 
(g) benefits of removal of forestry in the long term8; 

                                            
1 Addressed by the Reporter in Chapter 2 of the Report 
2 Addressed by the Reporter in Chapters 5, 6 and 7 of the Report 
3 Addressed by the Reporter in Chapter 5 of the Report 
4 Addressed by the Reporter in Chapter 3 of the Report 
5 Addressed by the Reporter in Chapter 4 of the Report 
6 Addressed by the Reporter in Chapter 6 of the Report 
7 Addressed by the Reporter in Chapter 7 of the Report 
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 the estimated contribution made by the development to reducing CO2 emissions9, 
and; 

 the renewable energy benefits of the development10. 
 

Scottish Government Policy Context 
 
120. The National Planning Framework 3 (NPF3) sets out the Scottish Government’s 
commitment to establishing Scotland as a leading location for the development of renewable 
energy technology. NPF3 describes how, in our more remote areas, this will bring new 
employment, reverse population decline and stimulate demand for development and service. 
NPF3 considers that onshore wind will continue to make a significant contribution to 
diversification of energy supplies, in the right places, with a desire to not see wind farm 
development in our National Parks and National Scenic Areas. Ministers agree with the 
Reporter’s conclusions that the development would support the vision and aims of National 
Planning Policy Framework 3 to make Scotland ‘a low carbon place’ by capitalising on the 
wind resource and encouraging community ownership. 
 
121. The Scottish Planning Policy 2014 (SPP) introduces a presumption in favour of 
development that contributes to sustainable development. Paragraph 28 of SPP sets out that 
the planning system should support economically, environmentally and socially sustainable 
places by enabling development that balances the costs and benefits of a proposal over the 
longer term. The aim is to achieve the right development in the right place; it is not to allow 
development at any cost. The Reporter explains in paragraph 12.11 of his report that his 
reasoning follows the guiding principles set out in paragraph 29 of SPP. 
 
122. Paragraph 29 of SPP sets out that policies and decisions should be guided by certain 
principles, including: giving due weight to net economic benefit; supporting delivery of 
infrastructure, including energy, and; protecting natural heritage, including landscape and the 
wider environment. SPP also states that the planning system should support the 
development of a diverse range of electricity generation from renewable energy technologies 
– including the expansion of renewable energy generation capacity.  
 
123. The Reporter has identified some negative impacts as a result of the proposed 
development throughout his findings (particularly related to landscape and visual impact, 
chapter 3 of the report) and in his view, these are limited in scope and taking a balanced 
view are acceptable overall. He concludes that the proposal would make a contribution to 
sustainable development. 
 
124. Paragraph 169 of SPP states that proposals for energy infrastructure developments 
should always take account of spatial frameworks for wind farms and heat maps where 
these are relevant. The SPP states that further consideration will be required to demonstrate 
that any significant effects on the qualities of these areas can be substantially overcome by 
siting, design or other mitigation. Ministers have given consideration to the impacts of the 
development on deep peat and carbon rich soils but agree with the Reporter that, on 
balance, the benefits of forestry removal and peatland restoration which the Development 
will deliver overcome these impacts.  
 

                                                                                                                                                    
8 Addressed by the Reporter in Chapters 3, 5, 6, 7 and 8 of the Report 
9 Addressed by the Reporter in Chapter 8 of the Report 
10 Addressed by the Reporter in Chapter 2 of the Report 
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125. The Reporter highlights key policy principles set out in paragraph 194 of SPP to 
maintain distinctive landscape character; conserve and protect sites and species; promote 
the protection of the water environment; seek to protect soils; and seek benefits for 
biodiversity wherever possible.  
 
126. It is further noted that in remote rural areas, where new development can often help 
to sustain fragile communities, plans and decision-making should generally: 
 

 encourage sustainable development that will provide employment; 
 include provision for development which supports sustainable economic growth in a 

range of locations, taking account of environmental protection policies and addressing 
issues of location, access, siting, design and environmental impact. 

 
127. Ministers have considered the fact that there would be impacts from the development 
on sensitive and remote areas, as detailed in the Report. The location of the turbines has 
been considered carefully and the landscape and visual impacts have been limited where 
possible, through the design iteration process, in particular through the revisions to site 
layout. Ministers agree with the Reporter that: the localised landscape impact of the 
proposed development would not overly diminish or harm the landscape characteristics of 
the sweeping moorland or lone mountains landscape character areas (or appreciation of 
these); the development is not sited within any wild land area or National Scenic Area (NSA); 
and, the proposed turbines would only be visible for a limited extent within the Assynt-
Coigach NSA, the North-West Sutherland NSA and summits within the Kyle of Tongue NSA. 
Ministers adopt the Reporter’s reasoned conclusion that the proposed development would 
do little to distract from the scenic qualities, appearance and character of the Kyle of Tongue, 
Assynt-Coigach, and North-West Sutherland NSAs and therefore, the impact on NSAs would 
be acceptable.  
 
128. Ministers agree with the Reporter that the Development would make a significant 
contribution towards meeting greenhouse gas emission and renewable electricity targets, as 
well as the diversification of energy supplies.  
 
129. Ministers agree with the Reporter’s conclusions that the Development would provide 
a significant economic investment in the local area, Highland and Scotland. It would support 
local contractors; provide job opportunities; and support local services, facilities and 
accommodation providers. In doing so, there would be opportunities to aid in population 
retention. 
 
130. In considering all of the aspects together, Ministers agree with the Reporter that 
overall the Development is supported by the SPP.  
 
Compatibility with Local Development Plan and Supplementary Guidance 
 
131. The Highland Council maintained its objection to the proposed application after 
modification to 39 wind turbines. It considers the application to be contrary to policies 57 and 
67 of the Highland-wide Local Development Plan 2012. 
 
132. The Reporter found (in paragraph 12.12 of his Report) that: the proposal would 
support the Highland population with limited environmental impacts weighed against social 
and economic gains; tree felling would be acceptable in this instance as an alien feature in 
the landscape (and following the advice of the Forestry Commission to not re-stock 
commercial forestry in proximity to designated sites);  the disturbance of peat and measures 
to protect, re-introduce, move, store, maintain, and restore it have been adequately 
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addressed; the impact on peat resources would be acceptable and beneficial as restoration 
proceeds;  there would be no adverse impact on protected species; local landscape 
characteristics, special landscape areas and national scenic areas would be respected; no 
uncontrolled pollution would arise as a consequence of the development; there would be no 
flood risk; and, public access would be maintained.  
 
133. The Reporter found that the proposal would comply with Highland-wide local 
development plan policies 28 (Sustainable Development), 29 (Design Quality and Place 
Making), 51 (Trees and Development), 52 (Principle of Development in Woodland), 55 (Peat 
and Soils), 58 (Protected Species), 59 (Other Important Species), 60 (Other Important 
Habitats and Article 10 Features), 61 (Landscape), 64 (Flood Risk), 72 (Pollution), 77 (Public 
Access) and 78 (Long Distance Routes). 
 
134. The Reporter went on to conclude the Development would have no unacceptable 
impact on features of local/regional importance and no significant adverse impacts on 
features of national importance. Likely significant effects were noted by the Reporter in 
relation to the Caithness and Sutherland Peatlands SPA, however he found the proposed 
development would not have an adverse effect on the integrity of the SPA. Similarly the 
Reporter predicted no likely significant effects in relation to the Caithness and Sutherland 
Peatlands SAC. The Reporter concluded that the proposed development complies with 
policy 57 (Natural, Built and Cultural Heritage). 
 
135. Policy 67 (Renewable Energy Developments) closely follows paragraph 169 of SPP 
in relation to a list of considerations that are required for renewable energy developments to 
be considered satisfactory. Following the conclusion in relation to SPP, the Reporter found 
that the proposal would be compliant with the provisions of policy 67. 
 
136. The Reporter noted that the proposal would allow the Melness and Tongue 
Community Development Trust to gain ownership of part of the development. Policy 68 
allows consideration of community ownership where a community would be significantly 
impacted by a proposal. In this case, no community would be significantly impacted by the 
proposed development. Policy 68 (Community Renewable Energy Developments) is 
therefore not directly applicable.  
 
137. The Reporter found that the proposal would be consistent with the council’s 
supplementary planning guidance presented in the following publications: 
 

 Highland Renewable Energy Statement and Planning Guidance (2006). 
 Interim Supplementary Guidance – Onshore Wind Energy (2012). 
 Highland Statutorily Protected Species Supplementary Guidance (2013). 
 Draft Onshore Wind Energy Supplementary Guidance (2015). 

 
138. Ministers agree with the Reporter on each of these points in the foregoing paragraphs 
132 – 137 of this letter regarding compatibility with the Local Development Plan and 
supplementary guidance but do not agree with the Reporter’s finding that the community 
ownership offered is a material consideration – reference should be made to the section of 
this letter headed “Economic impact and Renewable Energy Benefits (including Tourism)” for 
further details. 
 
139. Ministers have also considered Highland Council’s adopted Onshore Wind Energy 
Supplementary Guidance (November 2016) (“the adopted guidance”) where it differs from 
the Draft Onshore Wind Energy Supplementary Guidance (2015) (“the draft guidance”) 
considered by the Reporter. Ministers do not consider that the change from the draft 

157



 

 

Atlantic Quay, 150 Broomielaw, Glasgow, G2 8LU 

www.gov.scot 
  

21 

guidance to the adopted guidance creates any new provisions, whose substance has not 
already been addressed by the Reporter, with which the Development would not be 
consistent.  
 
140. Ministers conclude that on balance, the proposed development complies with the 
development plan when read as a whole. 
 
Possible Effects on European and International Protected Sites and 
Ornithological Impacts  
 
141. During the inquiry ornithological and ecological impacts of the proposal, including in 
relation to the Ramsar site, SPA and SAC, were examined thoroughly by the Reporter and 
presented in the Report. 
 
Conservation of Habitats and Species Regulations 
 
142. The Conservation of Habitats and Species Regulations 2017 (“the Habitats 
Regulations”) require Scottish Ministers to consider whether the proposed development 
would be likely to have a significant effect on a European site or European offshore marine 
site (either alone or in combination with other plans or projects), as defined in the Habitats 
Regulations, and if the development is directly connected with or necessary to the 
management of the site.  
 
Caithness and Sutherland Peatlands Special Area of Conservation (“the SAC”) 
 
143. In 2007, SNH took the view that the development proposed in the Environmental 
Statement entitled ‘Strathy South Wind Farm Environmental Statement’ volumes 1 to 4 dated 
June 2007 was likely to have a significant effect on the qualifying interests of the SAC. 
SNH’s view was that as such, Scottish Ministers, as the competent authority, were required 
to undertake an appropriate assessment of the impacts on the SAC.  
 
144. SNH advised in a letter dated 8 January 2015 that it had come to the view that it is 
unlikely that the Development would have a significant effect on any qualifying interests of 
the SAC either directly or indirectly and that the SAC did not require any appropriate 
assessment.  
 
145. Having considered the arguments presented by all parties and the reasoning of the 
Reporter, Ministers agree with the Reporter’s reasoning and findings in relation to the SAC 
and accept his conclusion that no likely significant effects in relation to the Caithness and 
Sutherland Peatlands SAC are predicted. Ministers conclude the Development is not likely to 
have a significant effect on the SAC (either alone or in combination with other plans or 
projects) and is not directly connected with or necessary to the management of the SAC. 
 
146. Ministers conclude that the Habitats Regulations do not require an appropriate 
assessment to be carried out of the implications of the Development for the SAC in view of 
the conservation objectives of the SAC. 
 
Caithness and Sutherland Peatlands Special Protection Area (“the SPA”) 
 
147. In 2007, SNH took the view that the development proposed in the Environmental 
Statement entitled ‘Strathy South Wind Farm Environmental Statement’ volumes 1 to 4 dated 
June 2007 was likely to have a significant effect on the qualifying interests of the SPA. SNH’s 
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view was that as such, Scottish Ministers, as the competent authority, were required to 
undertake an appropriate assessment of the impacts on the SPA. 
 
148. Having considered the arguments presented by all parties and the reasoning of the 
Reporter, Ministers agree with the Reporter’s reasoning and findings in relation to the SPA, 
and consider the Development would be likely to have a significant effect on the SPA (either 
alone or in combination with other plans or projects). Ministers consider the Development is 
not directly connected with or necessary to the management of the SPA. Ministers adopt the 
Reporter’s conclusion that an assessment (now under Regulation 63 of the Conservation of 
Habitats and Species Regulations 2017) requires to be made of the implications of the 
Development for the SPA in view of the conservation objectives of the SPA.  
 
149. SNH’s position regarding impacts on the SPA is as outlined by the Reporter in 
paragraphs 5.353 to 5.600 of the Report. SNH objects due to harmful impacts on the 
Caithness and Sutherland Peatlands Special Protection Area, particularly to red-throated 
diver (through displacement and assumed loss of up to two breeding sites; it also considers 
collision risk may be significant) and greenshank (potential loss of 10 to 12 breeding pairs). It 
concludes there will be an acceptable impact on hen harrier and wood sandpiper.  

 
150. RSPB Scotland’s position regarding impacts on the SPA is as outlined by the 
Reporter in paragraphs 5.601 to 5.705 of the Report. It objects due to unacceptable harm to 
greenshank, hen harrier, red-throated diver, and wood sandpiper; and adverse effects on the 
integrity of the Caithness and Sutherland Peatlands Special Protection Area. 
 
151. While criticisms were made of the ornithology survey methods and data, the Report 
goes into considerable detailed examination of the data collection methods, the criticisms of 
these (from SNH and RSPB Scotland), and the merits of these criticisms alongside the 
explanations provided by the Company.  
 
152. The principal argument from SNH for the dismissal of the Company’s greenshank 
collision risk model, and SNH’s subsequent reliance upon the collision risk modelling that 
SNH commissioned (SNH O-44, Trinder & Furness 2015), was SNH’s view as to 
weaknesses in the Company’s survey methodologies and resultant data. In addition 
methodological issues were highlighted as the key reason for SNH maintaining their 
objection to the wind farm due to potential red-throated diver displacement effects.  
 
153. Ministers consider that the Report has been written in a methodical, thorough and 
objective manner. They agree with the findings of the Report that there is no valid reason to 
suggest that the data collected by the Company should not be used in the assessments for 
greenshank and for red-throated diver. Ministers agree with the Reporter that the reasons 
given by SNH for not accepting the Company’s greenshank and red-throated diver data are 
not supported by the information presented, and that the data can be relied upon to inform 
the assessment.  
 
Collision Risk Modelling (greenshank) 
 
154. The position of RSPB Scotland and SNH was that due to issues with the Company’s 
survey methodologies and therefore data, the outputs from the Company’s collision risk 
model could not be relied upon. As discussed above, RSPB Scotland and SNH’s position in 
relation to the survey methods and resultant data is not supported by the information 
presented, and Ministers cannot identify any reason why the Company’s collision estimates 
should not be relied upon. 
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155. The collision estimates from the SNH commissioned collision risk modelling (SNH O-
44, Trinder & Furness 2015) are different to those produced by the Company. However, while 
both the approach taken by the Company and the SNH use the same collision risk model, 
they incorporate very different information on bird behaviour and are therefore estimating the 
number of collisions associated with very different situations.  
 
156. The Company’s modelling estimates the number of collisions using bird data that the 
Company gathered from the Strathy South site. The SNH commissioned modelling estimates 
the number of collisions based on hypothetical assumptions about the number of birds 
present, flight activity/behaviour, etc. that are not based on data (or qualitative information) 
from the site in question. Instead, the SNH approach uses information gathered from, or 
informed by, other sources including some published in 1951 as a natural history text.  
 
157. Ministers have had regard to SNH’s position in relation to the applicant’s flight data; 
that the area of viewsheds visible at relevant heights from the vantage points used in the 
collision risk calculations is incorrect; and that visibility is more limited; that the timing of 
survey work was unsatisfactory as too little survey work had been carried out in the early 
part of the day, and the early part of the season; and that there were problems with the 
distance correction in the collision risk calculation.  
 
158. Ministers consider that the relevance or applicability of the greenshank flight 
activity/behaviour information incorporated into the SNH approach to the Strathy South site 
(or indeed any real location) has not been demonstrated by SNH. No cogent argument has 
been provided by SNH to suggest that it should be used in preference to the site specific 
data gathered by the Company, or that it provides a realistic estimate of likely collisions at 
the site.  
 
159. The SNH approach assumes that the currently forested areas within the wind farm 
site not occupied by greenshank will be rapidly colonised by breeding greenshank on 
construction of the wind farm. As discussed in the Report, this assumption is not supported 
by findings from similarly cleared forestry in the area. The assumption of colonisation 
substantially inflates the number of collisions estimated for the wind farm. It also appears 
strange to include collisions of birds nesting outwith the SPA boundary in an assessment for 
a population that is taken to be the number of pairs breeding within the SPA boundary. The 
approach taken by SNH inflates the effects relative to the SPA population.  
 
160. It is acknowledged in the Furness and Trinder report that the use of an avoidance rate 
of 98% is overly precautionary and should be 99%. This increase in avoidance rate would 
result in a halving of the estimated number of collisions.  
 
161. It is also considered that other assumptions made in SNH’s theoretical approach are 
likely to further inflate the estimated number of collisions. There is no reasonable argument 
put forward to support the view that the Furness and Trinder collision model provides a 
realistic estimation of collisions at the proposed development.  
 
Greenshank 
 
162. The position of SNH in relation to greenshank is summarised by the Reporter at 
paragraph 5.555 of the Report. He explains the key reasons SNH believes an appropriate 
assessment of the SPA must reach a negative conclusion are (a) unreliability of flight activity 
data and its assessment; (b) lack of reliable collision risk estimates, given changes that 
would occur in habitat as woodland is removed and blanket bog is restored; and (c) new 
SNH modelling in a report commissioned from MacArthur Green. 
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163. Ministers agree with the reasoning and findings of the Reporter in chapter 5 of the 
Report in relation to greenshank. Ministers consider that it is appropriate for the greenshank 
data collected by the Company to be used in reaching conclusions on potential impacts on 
the SPA, and that substantially more weight should be given to the collision estimates 
provided by the Company.  Ministers adopt the conclusions of the Reporter that there would 
be no deterioration of the greenshank habitat within the SPA; that the predicted mortality as 
a result of collisions with turbines is very small and not of a magnitude that could have an 
adverse effect on the population of greenshank as a viable component of the SPA; and that 
there would not be any significant disturbance or displacement of greenshank.  
 
164. Ministers conclude, as the Reporter finds at paragraph 5.792 of the Report, that in 
relation to the greenshank qualifying species, the grant of consent with conditions would not 
adversely affect the conservation objectives for the SPA. Ministers are satisfied this 
conclusion is beyond reasonable scientific doubt. 
 
Red-throated Diver 
 
165. The concerns of SNH regarding this species are summarised at paragraph 5.591 of 
the Report. The Reporter provides clear reasoning at paragraphs 5.732 – 5.736 in respect of 
the concern from SNH about losing a breeding pair from lochan 44. In paragraphs 5.737 – 
5.742, the Reporter explains why he is not persuaded that lochan 64 is a regularly used 
breeding site and outlines mitigation measures. In paragraphs 5.743 – 5.744, the Reporter 
considered the disturbance predicted by SNH from construction, operation and 
decommissioning at possible breeding sites at lochans 54, 111 and 119 and found it highly or 
very unlikely that there would be disturbance to red-throated diver at these lochans. 
 
166. The Reporter considered the potential barrier effects identified by SNH on breeding 
pairs at lochan 151 and also, on the basis of a study from Smøla, lochans 45, 76, 86, 111 
and 119. In paragraphs 5.745 – 5.752 of the Report, the Reporter considered evidence of 
flight lines and commuting patterns and found no reasonable scientific evidence that the 
proposed wind farm would act as a barrier to flight activity. 
 
167. In relation to red-throated diver, Ministers consider that the reasons given by the 
Reporter for disagreeing with the RSPB Scotland and SNH advice are well justified and 
robust. Ministers agree with the Reporter and conclude that the loss of habitat within the 
Caithness and Sutherland Peatlands SPA would not be significant; that the predicted 
mortality as a result of collisions with turbines would be very small and would not be of a 
magnitude that could have an adverse effect on the population of red-throated diver within 
the SPA; and that there would be no significant disturbance or displacement of red-throated 
diver, subject to the mitigation measures proposed in the breeding season which are made 
subject to a condition attached to the deemed planning permission. 
 
168. Ministers conclude, as the Reporter finds at paragraph 5.757 of the Report, that in 
relation to the red-throated diver qualifying species, the grant of consent with conditions 
would not adversely affect the conservation objectives for the SPA. Ministers are satisfied 
this conclusion is beyond reasonable scientific doubt. 
 
Hen harrier 
 
169. In agreement with the Reporter, Ministers’ conclusions on hen harrier are that, apart 
from some access tracks, there would be no direct loss of habitat within the SPA; that, 
subject to the mitigation measures for sward height management which the Reporter 
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recommended should be subject of a condition attached to the planning permission, the 
predicted mortality as a result of collisions with turbines is very small and not of a magnitude 
that could have an adverse effect on the population of hen harrier as a viable component of 
the SPA; and that there would be no significant disturbance or displacement of hen harrier. 
Condition 23 is imposed which provides the mitigation measures recommended by the 
Reporter. 
 
Wood sandpiper 
 
170. On wood sandpiper Ministers agree with the Reporter and conclude that there would 
be no likely significant effect on this qualifying species as a result of the proposed 
development.  
 
Non-qualifying species, black-throated diver, common scoter, dunlin, golden eagle, golden 
plover, merlin, short-eared owl, and wigeon 
 
171. In agreement with the findings of the Reporter, Ministers conclude that there would be 
no significant impact from the Development on non-qualifying species of the SPA. Ministers 
accept that SNH and RSPB Scotland do not dispute that there would be no significant impact 
on the qualifying species of black-throated diver, common scoter, dunlin, golden eagle, 
golden plover, merlin, short-eared owl, and wigeon. Ministers conclude there would be no 
significant impact on these species. 
 
Consideration of the Conservation Objectives of the SPA 
 
172. Ministers have had regard to the first conservation objective of the SPA and agree 
with the Reporter that the Development, whether on its own or in combination with other 
consented or proposed wind farms, would not result in the deterioration of habitats of the 
qualifying species nor any significant disturbance of the qualifying species. 
 
173. Ministers have had regard to the second conservation objective of the SPA. Ministers 
agree with the conclusions drawn by the Reporter and are satisfied that the Development, 
whether on its own or in combination with other consented or proposed wind farms, would 
have no adverse effect on the objective to ensure for the qualifying species that the following 
are maintained in the long term: population of the species as a viable component of the site; 
distribution of the species within site; distribution and extent of habitats supporting the 
species; structure, function and supporting processes of habitats supporting the species; 
and, no significant disturbance of the species. 
 
Summary of Conclusions by Ministers on Potential Impacts on the Integrity of the SPA 
 
174. In summary, the Scottish Ministers, having considered the arguments presented by all 
parties, agree with the reasoning and findings of the Reporter in chapter 5 of the Report, and 
adopt for the purpose of their appropriate assessment in terms of the Conservation of 
Habitats and Species Regulations 2017 his conclusions in chapter 12 that the grant of 
consent with conditions would not, having regard to the conservation objectives for the SPA, 
adversely affect the integrity of the SPA. That conclusion reflects the Reporter’s assessment 
of the evidence presented to the inquiry from which he explains he is satisfied that no 
reasonable scientific doubt remains as to the absence of such effects. Ministers agree that it 
can be concluded beyond reasonable scientific doubt that the Development will not result in 
an adverse impact on the integrity of the SPA.  
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United Nations Convention on Wetlands of International Importance 
especially as Waterfowl Habitat (“the Ramsar Convention”) 
 
175. Ministers have had regard to the responsibilities to promote the conservation and 
wise use of wetlands under Article 3 of the Ramsar Convention. All sites in Scotland included 
in the List of Wetlands of International Importance maintained by the bureau established 
under Article 8 of the Ramsar Convention (“Ramsar Sites”) are also either Special Protection 
Areas or Special Areas of Conservation, designated under directive 2009/147/EC of the 
European Parliament and of the Council on the conservation of wild birds (commonly known 
as the Birds Directive), or Council Directive 92/43/EEC on the conservation of natural 
habitats and of wild fauna and flora (commonly known as the Habitats Directive). 
 
Caithness and Sutherland Peatlands Ramsar Site (“the Ramsar Site”) 
 
176. The Development has been assessed by SNH as having the potential to affect the 
Ramsar site. In its consultation responses dated 25 September 2007 and 2 October 2007 
SNH informed Ministers that it objects to the Development on the grounds of insufficient 
information regarding potential impacts on the Ramsar site. Ministers have also considered 
RSPB Scotland’s position of objection in relation to the Ramsar site on the grounds the 
Development would cause unacceptable harm to greenshank, hen harrier, red-throated 
diver, and wood sandpiper; adverse effects on the integrity of the SPA, Ramsar site, and 
underlying SSSIs; permanent legacy of turbine bases, roads, hard-standings; and, damaged 
peatland hydrology even after decommissioning. 
 
177. Paragraph 211 of SPP states that all Ramsar sites are also Natura 2000 sites and/or 
Sites of Special Scientific Interest and are protected under the relevant statutory regimes. 
The foregoing paragraphs 142 – 174 of this letter refer to the assessments by the Scottish 
Ministers for the SAC and the SPA, which include the species and habitats the Ramsar site 
has in common with the SAC and SPA. Following the conclusions of these assessments, 
Ministers, having had regard to the common spatial “footprint” of the SAC, SPA and Ramsar 
sites, have considered whether there would be any likely significant effects on the qualifying 
interest features of the Ramsar site which have not been addressed in their assessment of 
the Natura 2000 sites and ought to be considered further. 
 
178. Ministers have had regard to SNH’s advice that the Development would have a 
significant effect on the breeding greylag goose population qualifying feature of the Ramsar 
site and further consideration is required, and that in all other respects its position on the 
ornithological interests of the Ramsar site mirrors that of the SPA for dunlin and greenshank, 
as it mirrors that of the SAC for blanket bog.  
 
179. Ministers have considered the appraisal by SNH contained in its letter dated 2 
October 2007 in which it is advised, on page 6, that the Development will not adversely 
affect the integrity of the Ramsar site. The appraisal by SNH considered the following 
factors:  

a) Greylag geese were observed flying over the proposed wind farm area resulting in 
some collision risk. 

b) No flights over the core risk area were at collision height. 
c) Greylag geese are large birds that are highly visible to observers when flying at 

collision risk height.  
d) SNH accept the use of a 99% avoidance factor in collision calculations for most geese 

species. 
e) Birds observed in Autumn are likely to be Icelandic birds on passage and therefore 

not qualifiers. 
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180. In relation to the appraisal by SNH referred to in the foregoing paragraph, Ministers 
agree with the reasoning and conclude that in relation to greylag goose, the Development 
will not adversely affect the integrity of the Ramsar Site.  
 
181. Further details of the consideration given to impacts on ecology, peat and forestry 
which supports the conclusions in this section headed “Possible Effects on European and 
International Protected Sites and Ornithological impacts” are provided in subsequent 
sections of this decision letter.  Reference should be made to the sections of this letter 
headed “Impacts on Peat and Forestry” and “Impacts on Ecology”. It should also be noted 
that conditions attached to the deemed planning permission include restrictions on micro-
siting which take into account the potential impacts on the Ramsar site, SPA and SAC.  
 
United Nations Educational, Scientific and Cultural Organisation 
(UNESCO) Convention Concerning The Protection Of The World Cultural 
And Natural Heritage 
 
182. Scottish Ministers received a letter from RSPB Scotland dated 24 February 2016. The 
letter post-dated the close of the inquiry and is not reflected in the PLI report. It encloses a 
letter from the UK National Commission for UNESCO addressed to the UK Minister for 
Sport, Tourism and Heritage dated 23 December 2015, which concluded that the aspiration 
for nomination of the Flow Country in January 2019 as World Heritage site is realistic.  
 
183. Matters raised by RSPB Scotland (including the evidence from their witness 
Professor Joosten at the PLI) which held that the Development would undermine the 
potential inscription of the Flow Country as a UNESCO World Heritage Site were addressed 
by the Reporter. The terms of this correspondence post-dating the PLI from RSPB Scotland 
and related correspondence from Professor Joosten representing the IMCG (summarised at 
paragraph 110 of this letter) in relation to World Heritage Site nomination are noted, along 
with the Reporter’s conclusion that any impact on the future nomination and designation 
process for the Flow Country World Heritage Site nomination would likely be neutral. 
 
Landscape and Visual Impacts 
 
184. Having considered the arguments presented by all parties and the reasoning of the 
Reporter, Ministers agree with the Reporter’s reasoning and findings in chapter 3 of the 
Report and adopt his conclusions in relation to landscape and visual impact in chapter 12 of 
the Report, that the application site is positioned well in relation to the surrounding 
topography: a u-shaped extended valley in which the proposed turbines would be relatively 
screened from much of the surrounding area. The application site is not located in an area 
subject to any landscape designation. There would be little impact on national scenic areas. 
Significant localised landscape impacts would occur, as would other significant landscape 
impacts from a limited number of locations, including within one special landscape area. 
There would be no significant landscape or visual impact from the identified northern estates. 
There would be very limited impact on residences.  Again, the significant visual impacts 
identified would be limited to a few locations. The combination of the proposed development 
with the constructed Strathy North and proposed Strathy Wood wind farms would further 
emphasise existing significant landscape and visual impacts from various locations. 
 
185. Ministers agree with the Reporter that the character, appearance and scenic qualities 
of national scenic areas would be maintained. There would be a limited number of significant 
landscape and visual impacts, including cumulative impacts, but these would be from 
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relatively remote locations. The vast majority of views from residences, routes, trails and 
summits assessed would have no significant landscape or visual impacts, including 
cumulatively and sequentially. In reaching their conclusions on landscape and visual 
impacts, Ministers have also taken into account points raised by Professor Joosten 
representing the IMCG, summarised at paragraph 110 of this letter.  Ministers agree with the 
Reporter that the landscape and visual impact would be acceptable.  
 
Wild Land 
 
186. Wild land areas are recognised within SPP as areas of significant protection within 
the wind farm development spatial framework. In the current proposal, no development is 
proposed within an area of wild land. However, where a proposed wind farm is situated 
outwith a wild land area, the effects on wild land may be a relevant consideration.  
 
187. In the course of the inquiry process, the Company provided a detailed wild land 
review. Comments were invited from all inquiry parties. SNH did not object on the basis of 
impacts on wild land. The John Muir Trust argued that the combination of the consented 
Strathy North and proposed Strathy South wind farms would give rise to significant adverse 
landscape and visual effects and significant adverse effects on wild land.  
 
188. The proposed turbines, together with those proposed at Strathy Wood and those 
under construction at Strathy North, would be visible from the summits and slopes of Ben 
Hope, Ben Loyal, Ben Klibreck and Foinaven. These locations are within the Foinaven – Ben 
Hee (area 37); Ben Hope – Ben Loyal (area 38); and Ben Klibreck-Armine Forest (area 35) 
wild land areas. There would also be discrete locations within the wild land areas at 
Causeymire-Knockflin Flows (area 36) and East Halladale Flows (area 39) where the 
turbines would be visible. 
 
189. Having considered the arguments presented by all parties and the reasoning of the 
Reporter, Ministers agree with the reasoning and findings of the Reporter in chapter 4 of the 
Report and adopt his conclusions on wild land in chapter 12 of the Report. The application 
site is some considerable distance from any wild land areas, with intervening landscape 
features, meaning that in the limited instances where turbines would be visible they would 
appear distant and as a small component of the overall landscape. The proposed 
development would not have any significant adverse impact on these wild land areas.  
 
190. Scottish Ministers received emails from John Muir Trust dated 9 March 2018, 12 
March 2018 and a letter dated 3 April 2018. The correspondence post-dated the close of the 
inquiry for Strathy South and is not reflected in the PLI report. The Trust enclosed reports 
and visualisations submitted to the conjoined public local inquiry on the proposed Limekiln 
and Drum Hollistan wind farms.  

 

191. Matters raised by the John Muir Trust regarding wild land and landscape and visual 
impact including cumulative impact were addressed by the Reporter at the Strathy South 
PLI. The terms of this correspondence post-dating the Strathy South PLI from John Muir 
Trust are noted, along with the Reporter’s conclusion that the character and qualities of wild 
land areas would not be adversely affected by the proposed development. 
 
192. Ministers agree with and adopt the Reporter’s conclusion that the character and 
qualities of wild land areas would not be adversely affected by the proposed development. 
 
Impacts on Ecology 
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193. Objectors expressed concern that the proposed development would pose a 
significant threat to otter, pine martin, water vole, and wildcat; and that run-off, chemicals and 
sedimentation would harm salmon, brown trout and eel. However, those in support 
suggested that any environmental or ecological impact would be minimal.  
 
194. The Reporter concluded the proposed development would likely be beneficial to 
areas of important plant life following restoration, and that the implementation of mitigation 
measures and continued monitoring and management of the site and surroundings would 
ensure no harm to protected species on land or in the River Strathy catchment. 
 
195. Taking account of the environmental statement, addendum and further information 
report findings, and following the advice of SNH, SEPA and MSS, the Reporter found that 
there would be no significant impact to protected species. The Company has carried out a 
significant level of investigation to determine the presence, or otherwise, of species on and 
around the application site. Ministers agree with the Reporter that the level of pre-
construction, construction and post-construction monitoring, and the implementation of 
mitigation measures, would be satisfactory to safeguard any harm to otter, water vole, pine 
martin, wild cat, badger, Atlantic salmon, freshwater pearl mussels, and brown trout. 
Ministers also agree with the Reporter’s finding that the monitoring and mitigation measures 
would ensure no harm to eel if found present in the River Strathy catchment. 
 
196. In summary, having considered the arguments presented by all parties and the 
reasoning of the Reporter, Ministers agree with the reasoning and findings of the Reporter in 
chapters 6 and 7 of the Report and conclude the Development would likely be beneficial to 
areas of important plant life following restoration, and that careful management of the tree 
felling, construction, post-construction and restoration stages through the implementation of 
mitigation measures and continued monitoring and management of the site and 
surroundings would minimise the impact on important plant life and ensure no harm to 
protected species on land or in the River Strathy catchment. 
 
Impacts on Peat and Forestry 
 
197. The application site, within what is now a U-shaped commercial forestry plantation 
block surrounded by peatland, has undergone a dramatic transition over the last 30 or so 
years. The ploughing of peatland and the creation of commercial coniferous forestry has 
created a very large extent of damaged peatland and modified the site landscape from 
sweeping moorland to non-native dense woodland and access tracks.  
 
198. Ministers agree with the Reporter that the long-term plans of the Company for forestry 
removal, peatland restoration and management to restore the area occupied by non-native, 
commercial forestry presents an opportunity to create a significant net environmental benefit 
in terms of peatland habitats and landscape. It would bring continuity to the sweeping 
moorland landscape character area (rather than the distinct contrast and visual interruption 
given by the existing forestry). 
 
199. Ministers have had regard to the extension of The Flows Nature Reserve (managed 
by RSPB Scotland) to the southern and eastern wind farm site boundaries and its 
designation as Forsinard Flows National Nature Reserve, agreed by SNH effective from 30 
September 2016. 
 
200. The majority of the peat resource on the application site itself has been highly 
modified by the processes required to plant and manage evergreen commercial forestry, and 
Ministers conclude the proposal to progressively restore the application site to active 
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peatland would be of benefit to the site, the surrounding peatland and the landscape 
providing a considerable and significant area of restored peatland habitat over a progressive 
period (0-25 years). Ministers conclude that such peatland and habitat restoration as 
proposed by the Company would be complementary to the objectives for the management of 
the adjoining Forsinard Flows National Nature Reserve, and have included a condition which 
provides the forestry removal and peatland restoration mitigation measures recommended 
by the Reporter. 
 
201. Having considered the arguments presented by all parties and the reasoning of the 
Reporter, Ministers agree with the reasoning and findings of the Reporter and adopt his 
conclusions in relation to peat and forestry, including that: 
 

 The estimated levels of peat extraction would not equate to a significant volume when 
considered in the context of the site or the wider SAC designation. Extracted peat 
could be successfully re-instated, moved, stored, maintained and used in restoration. 
Peat extraction would provide a useful field of research for the Environmental 
Research Institute in Thurso which could inform practice. 

 
 The use of floating roads would help to minimise peatland impacts and allow areas of 

peat to “communicate” with hydro-connectivity retained. 
 

 The proposal to restore the application site to active blanket bog is ambitious but 
achievable (as proven by other projects such as at Forsinard Flows). 

 
 The removal of commercial forestry and restoration of moorland (primarily to blanket 

bog) would support peatland revival and areas of important plant life and would 
provide a positive landscape enhancement.  

 
202. Ministers agree with the Reporter’s finding in paragraph 7.150 of the Report and 
conclude that the peatland restoration which would be brought about by the Development 
would have a greater benefit than restoration in the absence of the Development, as the 
Development would proceed without the requirement to pursue government grants or 
funding streams directed at peatland restoration, leaving the limited amounts of such 
directed funding available for other projects.  
 
Renewable energy generation and associated policy benefits 
 
203. According to the Scottish Government Renewable Electricity Output Calculator 
published at 
http://www.gov.scot/Topics/Statistics/Browse/Business/Energy/onlinetools/ElecCalc, a 
132.6 MW onshore wind farm (such as the Development) has an estimated annual 
generation of 295,679 MWh, enough to power the equivalent of 66,222 households in 
Scotland for a year. 
 
204. Ministers accept SEPA’s advice that the Company has provided satisfactory 
justification of the assumptions and input data behind its carbon calculation. The estimated 
payback time ranges from -0.6 to 9.7 years, with the upper maximum reflecting a 
precautionary approach regarding maximum drainage distance and turbine foundation 
dimensions. Ministers note SEPA has confirmed that there is sufficient confidence in the 
expected carbon payback figure of 1.1 years submitted as part of the Further Information 
Report in November 2014 for it to be used by Scottish Ministers as a material consideration. 
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205. Having considered the arguments presented by all parties and the reasoning of the 
Reporter, Ministers agree with the Reporter’s reasoning and findings in chapter 8 of the 
Report and adopt his conclusions in relation to carbon payback and carbon emissions 
reduction in chapter 12 of the Report. An estimated carbon payback period of 1.1 years 
would give effect to the carbon saving potential of the development relatively quickly, but 
even if the most precautionary approach to calculating payback time is employed, a payback 
time of up to 9.7 years would still allow it to help realise the Scottish Government’s ambition 
to largely decarbonise Scotland’s generation mix by 2030.  
 
Economic impact and Renewable Energy Benefits (including Tourism)  
 
206. The Reporter considered the concerns of parties opposed to the development, that: 
 

 Only short-term contracts would arise from the development with little long-term 
employment for locals. 

 There would be a loss of income from climbers, walkers, anglers, hunters, and 
tourists as a consequence of people being put-off by the development. 
 

207. He also considered the arguments advanced by those in favour, that: 
 

 The proposal would provide secure employment to local people. 
 Support would be given to local shops and services from those employed in 

construction and maintenance of the wind farm. 
 The proposed community package would provide social and economic benefits. 
 The existing commercial forestry is a private enterprise which has no community 

benefit. 
 The proposal would help to retain people, especially the younger generation, due to 

employment and support for local shops and facilities. 
 The local supply chain would be supported through employment and contracts. 

 
208. Ministers have considered the economic and socio-economic impacts detailed by the 
Reporter at Chapter 9 of the Report, and note the Company proposes community benefit of 
£5000 per annum per megawatt of installed capacity and has signed a memorandum of 
understanding with Melness and Tongue Community Development Trust agreeing to offer up 
to 10% of the development for community investment and subsequent share in revenue for 
the lifetime of the project. The Reporter took into account the experiences from the 
development of the Strathy North Wind Farm, which is comparable in terms of scale, location 
and developer. His findings were that the proposed development would provide a significant 
economic investment in the local area, Highland and Scotland. It would support local 
contractors; provide job opportunities; and support local services, facilities and 
accommodation providers. In doing so, there would be opportunities to aid in population 
retention.  
 
209. Having considered the arguments presented by all parties and the reasoning of the 
Reporter, Ministers agree with the Reporter’s reasoning and findings that the proposal is 
likely to have no significant detrimental impact when viewed from attractions, viewpoints or 
tourist routes; and that the siting of the wind turbines would have little impact on the 
attractiveness and attributes of the area. However, while Ministers accept the Reporter’s 
analysis of the opportunities for socio-economic benefits detailed above, Ministers have not 
attached weight to this when reaching their decision as the community benefit of £5000 per 
annum is not a material consideration, and the net economic benefit associated with shared 
ownership the Development might bring to the economic position of the area is insufficiently 
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certain to attach weight to it. Furthermore, the experience from the development of Strathy 
North Wind Farm, while a helpful indicator, is not a guarantee that the same local benefits 
would flow from the development of Strathy South. 
 
The Scottish Ministers’ Determination 
 
210. The Scottish Ministers are satisfied that an environmental impact assessment has 
been carried out, and that the applicable procedures regarding publicity and consultation in 
respect of the application have been followed.  
 
211. When formulating proposals for the construction of the proposed generating station 
the Company must comply with paragraph 3 of Schedule 9 to the Electricity Act 1989. 
Paragraph 3(1)(a) of Schedule 9 requires the Company in formulating such proposals to 
have regard to the desirability of preserving natural beauty, of conserving flora, fauna and 
geological or physiographical features of special interest and of protecting sites, buildings 
and objects of architectural, historic or archaeological interest. Paragraph 3(1)(b) requires 
the Company to do what it reasonably can to mitigate any effect which the proposals would 
have on the natural beauty of the countryside or on any such flora, fauna, features, sites, 
buildings or objects. Under paragraph 3(3) of that Schedule the Company must also avoid, 
so far as possible, causing injury to fisheries or to the stock of fish in any waters. 
 
212. Under paragraph 3(2) of that Schedule the Scottish Ministers must have regard to the 
desirability of the matters mentioned in paragraph 3(1)(a) of that Schedule and the extent to 
which the Company has complied with its duty under paragraph 3(1)(b). Under paragraph 
3(3) the Scottish Ministers must avoid, so far as possible, causing injury to fisheries or to the 
stock of fish in any waters. 
 
213. In considering the application, the Scottish Ministers have had regard to the 
desirability of the matters mentioned in paragraph 3(1)(a) of Schedule 9 and the extent to 
which the Company has complied with its duty under paragraph 3(1)(b). Ministers consider 
that the Company has done what it reasonably can to mitigate the effect of the proposed 
development on the matters mentioned in paragraph 3(1)(a). Ministers are satisfied that the 
requirements of paragraph 3 of Schedule 9 are satisfied.  
 
214. Ministers have had regard to the advice of SEPA as required by section 36(5A) of the 
Electricity Act 1989 and the purposes of Part 1 of the Water Environment and Water Services 
(Scotland) Act 2003. SEPA has indicated that based on the information available, the 
Development accords with Water Framework Directive objectives and a CAR licence is 
capable of being authorised. 
 
215. Ministers have weighed the impacts of the proposed development, and the degree to 
which these can be mitigated, against the economic and renewable energy benefits which 
would be realised. Ministers have undertaken this exercise in the context of national and 
local policies.  
 
216. Ministers have considered the extent to which the development accords with and is 
supported by Scottish Government policy and the terms of the development plan, and the 
environmental impacts of the development, in particular: the impact on the Caithness and 
Sutherland Peatlands SAC, SPA and Ramsar Site; ornithological impacts; the landscape and 
visual impact of the development; impacts on wild land; impacts on ecology; and; impacts on 
peat. Ministers have also considered the benefits of removal of forestry in the long term 
which the development would provide; the estimated contribution made by the development 
to reducing CO2 emissions, and; the renewable energy benefits of the development. 

169



 

 

Atlantic Quay, 150 Broomielaw, Glasgow, G2 8LU 

www.gov.scot 
  

33 

 
217. Ministers are satisfied that many of the environmental issues have been appropriately 
addressed by way of the design of the proposal and mitigation, and that the issues which 
remain are, on balance, outweighed by the benefits of the proposal. In particular Ministers 
are satisfied that the proposal will not adversely affect the integrity of the Caithness and 
Sutherland Peatlands SPA or the Ramsar site. 
 
218. Ministers have had regard to the requirements of Directive 2009/147/EC of the 
European Parliament and of the Council on the conservation of wild birds, and Council 
Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora.  
 
219. In their consideration of the environmental impacts of the Development, Ministers 
have identified conditions to be attached to the consent to avoid pollution or deterioration of 
habitats of wild birds in Scotland and secure the preservation, maintenance and re-
establishment of a sufficient diversity and area of habitat for wild birds in Scotland. These 
include requirements for a Pre-Construction Species Survey and Protection Plan and 
Protected Bird Species, Vegetation and Tree Felling Monitoring, Surveys and Reporting; a 
Habitat Management Plan; a Deer Management Plan to provide long term management of 
deer using the wind farm site to safeguard adjacent areas of the SAC; a Construction and 
Environmental Management Document (CEMD) comprised of Construction and 
Environmental Management Plans (CEMPs) including a Wetland Ecosystems Survey and 
Mitigation Plan, a Pollution Prevention Plan, and post-construction restoration and 
reinstatement of the working areas not required during the operation of the Development. 
 
220. A condition has also been identified containing requirements for the appointment of 
an Ecological Clerk of Works (ECoW) to monitor compliance with all environmental and 
nature conservation mitigation works and working practices approved by deemed planning 
permision, the CEMD, all CEMPs, the Pre-Construction Species Survey and Protection Plan 
and the Habitat Management Plan. The ECoW appointed will have powers to order a stop to 
any activity on site which in his or her reasonable opinion could lead to an incidence of non-
compliance with the environmental and ecological conditions or a breach of environmental 
law.  
 
221. Ministers are satisfied that with the adoption of conditions to mitigate the impacts of 
the Development including those indicated in paragraphs 219 and 220 above and described 
more fully in Annex 2, the grant of consent would be consistent with their duties under 
regulations 3 and 3A of the Conservation (Natural Habitats & c.) Regulations 1994 (as 
amended).  
 
222. Other than the extent referred to in paragraph 209 regarding the economic benefits of 
shared ownership, and their decision referred to in paragraph 97 that a Private Water Supply 
Protection Plan should be required to safeguard private water supplies, Ministers agree with 
the Report and adopt its reasoning, findings, and conclusions for the purposes of their 
decision.  
 
223. Scottish Ministers are satisfied, having regard to current knowledge and methods of 
assessment, that this reasoned conclusion is still up to date. 
 
224. There is the potential for significant adverse effects on ecology and on the Caithness 
and Sutherland Peatlands SPA and Ramsar site, unless the mitigation measures proposed in 
the Strathy South Wind Farm Environmental Statement volumes 1 to 4 dated June 2007 
published by Scottish and Southern Energy plc at 4.9.2, 4.9.3, 10.6.1.(b), 10.7, Appendix 4.1; 
in the Strathy South Wind Farm Further Information Report (T39 Layout) dated 12 November 

170



 

 

Atlantic Quay, 150 Broomielaw, Glasgow, G2 8LU 

www.gov.scot 
  

34 

2014 published by Environ at Appendix TA04.01 are undertaken; and unless the Micro-Siting 
controlled by condition 17, the Construction and Environmental Management Document 
required by condition 18, the Ecological Clerk of Works required by condition 19, the Pre-
Construction Species Survey and Protection Plan and Protected Bird Species, Vegetation 
and Tree Felling Monitoring, Surveys and Reporting required by condition 20, the Peat 
Stability Plan required by condition 22, the Habitat Management Plan required by condition 
23, and the Deer Management Plan required by condition 24 are implemented.  
 
225. Subject to the conditions set out in Part 1 of Annex 2, Scottish Ministers grant 
consent under section 36 of the Electricity Act 1989 for the construction and operation of the 
Strathy South wind-powered electricity generating station (as described in Annex 1).  
 
226. Subject to the conditions set out in Part 2 of Annex 2, Scottish Ministers direct under 
section 57(2) of the Town and Country Planning (Scotland) Act 1997 that planning 
permission is deemed to be granted for the proposed development described in Annex 1. 
 
227. The Scottish Ministers direct that section 58(1) of the Town and Country Planning 
(Scotland) Act 1997 is not to apply and that planning permission is to lapse on the expiry of a 
period of 5 years from the date of this letter unless the development is begun before the 
expiry of that period. 
  
228. In accordance with the Electricity Works (Environmental Impact Assessment) 
(Scotland) Regulations 2017, the Company must publicise notice of this determination and 
how a copy of this decision letter may be inspected on the application website, in the 
Edinburgh Gazette and a newspaper circulating in the locality in which the land to which the 
application relates is situated.  
 
229. Copies of this letter have been sent to the public bodies consulted on the application 
including the planning authority, SNH, SEPA and Historic Environment Scotland. This letter 
has also been published on the Scottish Government Energy Consents website at 
http://www.energyconsents.scot.  
 
230. The Scottish Ministers’ decision is final, subject to the right of any aggrieved person to 
apply to the Court of Session for judicial review. Judicial review is the mechanism by which 
the Court of Session supervises the exercise of administrative functions, including how the 
Scottish Ministers exercise their statutory function to determine applications for consent. The 
rules relating to the judicial review process can be found on the website of the Scottish 
Courts –  
http://www.scotcourts.gov.uk/rules-and-practice/rules-of-court/court-of-session-rules. Your 
local Citizens’ Advice Bureau or your solicitor will be able to advise you about the applicable 
procedures. 
 
Yours sincerely 

 
 
 
 
 

Sue Kearns 
Deputy Director Consumers and Low Carbon 
A member of the staff of the Scottish Ministers 
  

REDACTED
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ANNEX 1 – DESCRIPTION OF THE DEVELOPMENT 
 
A wind powered electricity generating station with generating capacity in excess of 50 
megawatts, situated on the site with Central Grid Reference 280600, 953000, being 
approximately 15 kilometres south of Strathy village and 35 kilometres south-west of the 
settlement of Thurso, as indicated on Figure A4.1 of the addendum to the Environmental 
Statement entitled “Strathy South Wind Farm Environmental Statement Addendum – July 
2013” dated July 2013 published by SSE Renewables Developments (UK) Ltd; excluding 
turbines 51, 55, 62, 63, 68, 73, 74, 76; excluding the anemometry mast to the north 
west of the site; with turbine layout as detailed in Figure 1.2 of the further information report 
entitled ‘Strathy South Wind Farm Further Information Report (T39 Layout)’ dated 12 
November 2014 published by Environ, and including; 
 

 39 wind turbines, with a hub height of 83 metres, maximum tip height of 135 
metres, and maximum rotor diameter of 104 metres 

 use of 3.4 megawatt turbines 
 reinforced concrete foundations for each turbine, of maximum 20 metres diameter 

and maximum 3 metres depth (5.734 to 4.758 hectares of permanent land take) 
 access from the A836 public road via the access to the Strathy North Wind Farm 
 32 kilometres of access tracks 
 15 stream crossings 
 a single switching station 
 3 anemometry masts not exceeding 90 metres in height 
 cabling trenches extending to 42 kilometres in length 
 4 borrow pits 
 1 site compound; 1 lay down area; 1 crane pad for each turbine 
 a 100 metre by 100 metre concrete batching plant; 

 
All as more particularly shown on plans reference Figure A4.1 and Figure 1.2 (“the approved 
plans”) appended to this decision letter and all as specified in the Application submitted by 
SSE GENERATION LIMITED, incorporated under the Companies Acts (Registered Number 
02310571) and having its registered office at 55 Vastern Road, Reading, Berkshire, RG1 
8BU (“the Developer”) and supporting environmental information, which comprises the 
Environmental Statement entitled ‘Strathy South Wind Farm Environmental Statement’ 
volumes 1 to 4 dated June 2007 published by Scottish and Southern Energy plc; as 
amended by the addendum entitled ‘Strathy South Wind Farm Environmental Statement 
Addendum – July 2013’ volumes A1 to A4 dated July 2013 published by SSE Renewables 
Developments (UK) Ltd, and the further information report entitled ‘Strathy South Wind Farm 
Further Information Report (T39 Layout)’ dated 12 November 2014 published by Environ 
including Appendices TA01.01, TA04.01 and TA05.01 as revised on 28 November 2014 and 
annotated as ‘Issue 2’.  
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ANNEX 2 
 
Interpretation of Annex 2 
 

Commencement of the 
Development 

Means the initiation of the Development (or part 
thereof) by the carrying out of a material operation 
within the meaning of section 27(4) of the Town and 
Country Planning (Scotland) Act 1997. 
 

The Company 
 

Means SSE Generation Limited, a company 
incorporated under the Companies Acts (Company 
Number 02310571) and having its registered office 
at 55 Vastern Road, Reading RG1 8BU  
 

Date of Final 
Commissioning 

Means the date on which electricity is exported to 
the grid on a commercial basis from the last of the 
wind turbines forming part of the Development 
erected in accordance with this consent and 
deemed planning permission  
 

Date of First Commissioning Means the date when electricity is first exported 
from any of the approved wind turbines to the 
electricity grid network, excluding any generation 
exported for testing purposes 

The Developer Means the Company and in substitution therefor 
any other party who at the time has the benefit of 
this section 36 consent 
 

Development  Means the development to which this consent and 
deemed planning permission relates, all as more 
particularly described at Annex 1  
 

Environmental Statement 
and Supporting 
Environmental Information 

Means the Environmental Statement entitled 
‘Strathy South Wind Farm Environmental 
Statement’ volumes 1 to 4 dated June 2007 
published by Scottish and Southern Energy plc; as 
amended by the addendum entitled ‘Strathy South 
Wind Farm Environmental Statement Addendum – 
July 2013’ volumes A1 to A4 dated July 2013 
published by SSE Renewables Developments (UK) 
Ltd, and the further information report entitled 
‘Strathy South Wind Farm Further Information 
Report (T39 Layout)’ dated 12 November 2014 
published by Environ including Appendices 
TA01.01, TA04.01 and TA05.01 as revised on 28 
November 2014 
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 PART 1 
 
The consent granted in accordance with Section 36 of the Electricity Act 1989 and direction that 
planning permission be deemed to be granted under section 57 of the Town and Country Planning 
(Scotland) Act 1997 are subject to the following conditions: 
 
 
Conditions Attached to Section 36 Consent 
 

1.  Duration of the Consent 
 
The consent is for a period from the date of this consent decision letter until the date 
occurring 25 years after the date of First Commissioning.  
 
Written confirmation of the Date of First Commissioning shall be provided to the 
planning authority and Scottish Ministers no later than one calendar month after that 
date.  
 
Reason: To define the duration of the consent. 
 

2.  Commencement of Development 
 
The Commencement of the Development shall be no later than five years from the date 
of this consent, or in substitution such other period as the Scottish Ministers may 
hereafter direct in writing. Written confirmation of the intended date of Commencement 
of Development shall be provided to the planning authority and Scottish Ministers no 
later than one calendar month before that date.  
 
Reason: To ensure that the consent is implemented within a reasonable period. 
 

3.  Non-assignation 
 
The Developer shall not be permitted to assign this consent without the prior written 
authorisation of the Scottish Ministers. The Scottish Ministers may authorise the 
assignation of the consent  or refuse consent to assignation as they may, in their own 
discretion, see fit. The consent shall not be capable of being assigned, alienated or 
transferred otherwise than in accordance with the foregoing procedure. The Developer 
shall notify the planning authority in writing of the name of the assignee, principal 
named contact and contact details within 14 days of written confirmation from the 
Scottish Ministers of an assignation having been granted.  
 
Reason: To safeguard the obligations of the consent if transferred to another company. 
 

4.  Serious Incident Reporting 
 
In the event of any breach of health and safety or environmental obligations relating to 
the Development during the period of this consent, the Developer will provide written 
notification of the nature and timing of the incident to the Scottish Ministers, including 
confirmation of remedial measures taken and/ or to be taken to rectify the breach, 
within 24 hours of the Developer becoming aware of the incident. 
 
Reason: To keep the Scottish Ministers informed of any such incidents which may be in 
the public interest. 
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PART 2 
 
 
Conditions Attached to Deemed Planning Permission  
 

1.  Duration of the Consent 
 
Upon the expiration of a period of 25 years from the Date of First Commissioning, the 
wind turbines shall be decommissioned and removed from the site, with 
decommissioning and restoration works undertaken in accordance with the terms of 
condition 3 of this permission. Written confirmation of the Date of First Commissioning 
shall be submitted in writing to the planning authority no later than one calendar month 
after the Date of First Commissioning. 
 
Reason: To define the duration of the consent. The 30 year cessation date allows for a 
5 year period to complete decommissioning and site restoration work. 
 

2.  Planning Authority Consultant 
 
No development shall commence until the planning authority has approved in writing 
the terms of appointment of an independent and suitably qualified consultant to assist in 
the monitoring of compliance with conditions attached to this deemed planning 
permission during the period from Commencement of Development to the Date of Final 
Commissioning. 
 
Reason: to enable the Development to be suitably monitored during the construction 
phase to ensure compliance with the permission issued. 
 

3.  Decommissioning and Restoration Plan 
 
No development (excluding keyhole felling and preliminary ground investigation which 
shall be permitted) shall commence until an Interim Decommissioning and Restoration 
Plan (IDRP) for the site has been submitted to and approved in writing by the planning 
authority in consultation with SNH and SEPA.  
 
Thereafter: 
 

i. Not later than 3 years prior to the decommissioning of the Development or 
the expiration of the section 36 consent (whichever is the earlier), the IDRP 
shall be reviewed by the Developer to ensure that the IDRP reflects best 
practice in decommissioning prevailing at the time and ensures that site 
specific conditions identified during construction of the site and subsequent 
operation and monitoring of the Development are given due consideration. A 
copy shall be submitted to the planning authority for their written approval, in 
consultation with SNH and SEPA. 

 
ii. Not later than 12 months prior to the decommissioning of the Development, 

a detailed Decommissioning and Restoration Plan (DRP), based upon the 
principles of the approved IDRP, shall be submitted to and approved in 
writing by the planning authority in consultation with SNH and SEPA. 

 
Unless otherwise agreed in advance in writing with the planning authority, the IDRP and 
subsequent DRP shall outline measures for the decommissioning of the Development, 
restoration and aftercare of the site in accordance with commitments contained in the 
information lodged in support of the application for this consent and deemed planning 
permission, prevailing legislative requirements and published best practice prevailing at 
the time. The IDRP and DRP shall include details about the removal of all elements of 
the Development, relevant access tracks and all cabling, including where necessary 
details of (a) justification for retention of any relevant elements of the Development; (b) 
the treatment of disturbed ground surfaces; (c) management and timing of the works; 
(d) environmental management provisions; and (e) a traffic management plan to 
address any traffic impact issues during the decommissioning period. Where 
infrastructure is removed, provision shall be made for drainage reinstatement to achieve 
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in perpetuity natural drainage patterns consistent with the delivery of the Habitat 
Management Plan.  
 
The DRP shall be implemented as approved, unless otherwise agreed in writing with 
the planning authority in consultation with SNH and SEPA. In the event that the DRP is 
not approved by the planning authority in advance of the decommissioning of the 
Development, then unless otherwise agreed in writing by the planning authority, the 
Interim IDRP shall be implemented in full.  
 
Reason: To ensure the decommissioning and removal of the Development in an 
appropriate and environmentally acceptable manner and the restoration and aftercare 
of the site, in the interests of safety, amenity and environmental protection. 
 

4.  Financial Guarantee 
 
No development shall commence until a legal agreement is in place securing delivery 
by the Developer of a financial guarantee in favour of the planning authority to secure 
the proper decommissioning of the wind farm and site reinstatement as set out within 
the approved Interim Decommissioning and Restoration Plan (IDRP) required under 
Condition 3 above.  
 
The agreement shall include: 
 

i. The maximum sum determined by a suitably qualified independent 
professional as being required to decommission the Development in line 
with the IDRP. The value of the financial guarantee shall be reviewed by a 
suitably qualified independent professional at intervals of not less than five 
years. The financial guarantee shall be increased or decreased to take 
account of any variation in costs of compliance with restoration and aftercare 
obligations and best practice prevailing at the time of each review. 

ii. Details of the financial guarantee in terms acceptable to the planning 
authority, which can either be by way of a (i) restoration bond; (ii) letter of 
credit (or such other suitable financial instrument with a reputable financial 
institution); (iii) restoration fund, or (iv) any combination of (i) (ii) and (iii) 
reflecting the maximum sum required to decommission the site in line with 
the IDRP. 

iii. Details of provisions related to continuing liability on assignation of the 
section 36 consent to another person in accordance with condition 3 
attached to the section 36 consent. 

iv. Details of procedure in relation to resolution of disputes. 
 

The financial guarantee shall thereafter be maintained in favour of the planning 
authority until the date of completion of all restoration and aftercare obligations. 
 
Reason: to ensure the necessary finances are secured to guarantee site restoration. 
 
 

5.  Electricity Supply 
 
5.1 The Developer shall, at all times after the Date of First Commissioning, record 
information regarding the monthly supply of electricity to the national grid from each 
turbine within the Development and retain the information for a period of at least 24 
months. The information shall be made available to the planning authority within one 
month of any request by them. In the event that: 
 

i. Any wind turbine installed and commissioned fails to supply electricity on a 
commercial basis to the grid for a continuous period of 6 months, the wind 
turbine in question shall be deemed to have ceased to be required. 
Thereafter, if the planning authority so direct in writing  the wind turbine, 
along with any ancillary equipment, fixtures and fittings not required in 
connection with retained turbines, shall, within 3 months of the end of the 
said continuous 6 month period, be dismantled and removed from the site 
and the surrounding land fully reinstated in accordance with this condition. 
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ii. The wind farm fails to supply electricity on a commercial basis to the grid 

from 50% or more of the wind turbines installed and commissioned and for a 
continuous period of 12 months from the date on which it stopped supplying 
energy, then the Developer must notify the planning authority in writing 
immediately. Thereafter, if the planning authority so direct in writing the wind 
farm shall be decommissioned and the application site reinstated in 
accordance with this condition.  

 
5.2 Paragraph 5.1(i) and 5.1(ii) shall not apply if such outages are out with the 
Developer’s control or as a consequence of any emergency or requirement of National 
Grid. In these instances the planning authority shall be informed of the turbine shut 
downs, reasons for the turbine shut downs and timescales for the outages within 5 
working days of the turbines being switched off. 
 
5.3 All decommissioning and reinstatement work required by this condition shall be 
carried out in accordance with the approved Decommissioning and Restoration Plan 
(DRP) or, should the DRP not have been approved at that stage, other 
decommissioning and reinstatement measures, based upon the principles of the Interim 
Decommissioning and Restoration Plan (IDRP), as may be approved in writing by the 
planning authority. 
 
Reason: to ensure that any redundant or non-functional wind turbines removed from 
site, in the interests of safety, amenity and environmental protection. 
 

6.  Wind Turbine Details 
 
6.1 No development shall commence until full details of the proposed wind turbines 
have been submitted to and approved in writing by the planning authority. These details 
shall include: 
 

i. The make, model, design, size, power rating and sound power levels of the 
turbines to be used. The turbines shall be consistent with the candidate 
turbine or range assessed in the environmental statement. 

ii. The external colour and finish of the turbines to be used (including towers, 
nacelles and blades) which should be non-reflective pale grey semi-matt. 

 
6.2 Thereafter, development shall progress in accordance with these approved details 
and, with reference to paragraph ii of condition 6.1 above, the turbines shall be 
maintained in the approved colour, free from external rust, staining or discolouration, 
until such time as the wind farm is decommissioned. All wind turbine blades shall rotate 
in the same direction. 
 
Reason: to ensure that the turbines chosen are suitable in terms of visual, landscape, 
noise and environmental impact considerations. 
 

7.  Wind Turbine Transformers 
 
All of the wind turbine transformers shall be located within the tower of the wind turbine 
to which they relate. 
 
Reason: to ensure ancillary elements of the Development are only permissible if, 
following additional design and LVIA work, they are demonstrated to be acceptable in 
terms of visual, landscape and other environmental impact considerations. 
 

8.  Buildings and Other Facilities 
 
No development shall commence until full details of the location, layout, external 
appearance, dimensions and surface materials of all control, sub-station and other 
buildings, welfare facilities, compounds and parking areas, as well as any fencing, 
walls, paths and any other ancillary elements of the Development, including any 
proposed screening, have been submitted to and approved in writing by the planning 
authority, in consultation with SEPA and SNH. Thereafter, development shall progress 
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in accordance with the approved details. 
 
Reason: to ensure that all ancillary elements of the Development are acceptable in 
terms of visual, landscape and environmental impact considerations. 
 
 

9.  No Advertisements 
 
Unless there is a demonstrable regulatory, statutory, health and safety or operational 
reason, none of the wind turbines, anemometers, power performance masts, switching 
stations or transformer buildings/enclosures, ancillary buildings or above ground fixed 
plant shall display any name, logo, sign or other advertisement without express consent 
having been granted  by the planning authority. 
 
Reason: to ensure that the turbines are not used for advertising, in the interests of 
visual amenity. 
 

10.  Aviation Lighting and Information 
 
10.1 No development shall commence until a scheme of aviation lighting is submitted 
to, and approved in writing by the planning authority after consultation with the Ministry 
of Defence. Thereafter the approved scheme of aviation lighting shall be fully 
implemented on site, unless otherwise approved in writing by the planning authority in 
consultation with the Ministry of Defence. 
  
10.2 The Developer shall provide both the Ministry of Defence and the Defence 
Geographic Centre (AIS Information Centre) with a statement, copied to the planning 
authority and Highland and Islands Airports Limited, containing the following 
information: 
 

i. The date of commencement of the Development. 
ii. The exact position of the wind turbine towers in latitude and longitude. 
iii. A description of all structures over 300 feet high. 
iv. The maximum extension height of all construction equipment. 
v. The height above ground level of the tallest structure. 
vi. Detail of an infra-red aviation lighting scheme as agreed with aviation 

interests and the planning authority to include: 
 
(a) turbines at the cardinal points should be fitted with 25 candela omni-directional red 
lighting and infra-red lighting with an optimised flash pattern of 60 flashes per minute of 
200ms to 500ms duration at the highest practicable point; and 

 
(b) remaining perimeter turbines should be fitted with infra-red lighting with an 
optimised flash pattern of 60 flashes per minute of 200ms to 500ms duration at the 
highest practicable point. 
 
Reason: to ensure that the erected turbines present no air safety risk and in a manner 
that is acceptable to local visual impact considerations. 
 

11.  Community Liaison Group 
 
No development shall commence until a community liaison group is established by the 
Developer, in collaboration with the planning authority and local Community Councils to 
act as a vehicle for the community to be kept informed of project progress and, in 
particular, should allow advanced dialogue on the provision of all transport-related 
mitigation measures and to keep under review the timing of the delivery of turbine 
components. This should also ensure that local events and tourist seasons are 
considered and appropriate measures to co-ordinate deliveries and work with these and 
any other major projects in the area to ensure no conflict between construction traffic 
and the increased traffic generated by such events / seasons / developments. The 
liaison group, or element of any combined liaison group relating to the Development, 
shall be maintained until the wind farm has been completed and is fully operational. 
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Reason: to assist with the provision of mitigation measures to minimise the potential 
hazard to road users, including pedestrians travelling on the road networks. 
 

12.  Abnormal Loads 
 
Prior to commencement of deliveries to site, the proposed route for any abnormal loads 
on the trunk road / local network must be approved by the relevant roads authority. Any 
accommodation measures required including the removal of street furniture, junction 
widening, traffic management must similarly be approved. Abnormal load movements 
shall thereafter be undertaken in accordance with the approved details. 
 
Reason: to minimise interference and maintain the safety and free flow of traffic on the 
trunk / local road network as a result of the traffic moving to and from the Development. 
 

13.  Turbine Delivery 
 
During the delivery period of the wind turbine construction materials any additional 
signing or temporary traffic control measures deemed necessary due to the size or 
length of any loads being delivered or removed must be undertaken by a recognised 
traffic management consultant, to be approved by Transport Scotland / the planning 
authority before delivery commences. 
 
Reason: to ensure that the transportation will not have any detrimental effect on the 
road and structures along the route. 
 

14.  Traffic Impact Plan 
 
No development shall commence until a traffic management plan has been submitted to 
and approved in writing by the planning authority. The traffic management plan shall 
include: 
 
a. The routeing of all traffic associated with the Development on the local road 

network; 
b. Measures to ensure that the specified routes are adhered to, including monitoring 

procedures; 
c. Details of all signage and lining arrangements to be put in place; 
d. Provisions for emergency vehicle access; 
e. Identification of a nominated person to whom any road safety issues can be 

referred; and 
f. A plan for access by vehicles carrying abnormal loads, including the number and 

timing of deliveries, the length, width and axle configuration of all extraordinary 
traffic accessing the site. 

 
Where departures are proposed from the approved traffic impact assessment, these 
must be supported with an agreed pre-construction survey assessment and appropriate 
mitigation to safeguard the integrity of the local road network including if necessary an 
agreement under Section 96 of the Roads (Scotland) Act 1984. 
 
The approved traffic management plan shall thereafter be implemented in full, unless 
otherwise agreed in advance in writing with the planning authority. 
 
Reason: to ensure that all construction traffic will have no detrimental effect on the road 
and structures to be used within the construction of the Development. 
 

15.  Access Management Plan 
 
15.1 No development shall commence until a detailed Outdoor Access Plan of public 
access across the site (as existing, during construction and following completion) has 
been submitted to, and approved in writing by, the planning authority. 
 
15.2 The Outdoor Access Plan shall include details showing: 
 

i. All existing access points, paths, core paths, tracks, rights of way and other 
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routes (whether on land or inland water), and any areas currently outwith or 
excluded from statutory access rights under Part One of the Land Reform 
(Scotland) Act 2003, within and adjacent to the application site. 

ii. Any areas proposed for exclusion from statutory access rights, for reasons 
of privacy, disturbance or effect on curtilage related to buildings or 
structures. 

iii. All proposed paths, tracks and other alternative routes for use by walkers, 
riders, cyclists, canoeists, all-abilities users, etc. and any other relevant 
outdoor access enhancement (including construction specifications, 
signage, information leaflets, proposals for on-going maintenance etc.). 

iv. Any diversion of paths, tracks or other routes (whether on land or inland 
water), temporary or permanent, proposed as part of the Development 
(including details of mitigation measures, diversion works, duration and 
signage). 

 
15.3 The approved Outdoor Access Plan, and any associated works, shall be 
implemented in full prior to the commencement of development or as otherwise may be 
agreed within the approved plan. 
 
Reason: In order to safeguard public access during the construction, operation and 
restoration phases of the Development. 
 

16.  Main Access Route 
 
No development shall commence unless information on the location, design and 
construction methodology of passing places on the section of the main access route 
which is located within the boundary of the Caithness and Sutherland Peatlands Special 
Area of Conservation has been submitted to and approved in writing by the planning 
authority in consultation with SNH. The approved details shall thereafter be 
implemented in full.  
 
Reason: to ensure the required road related mitigation does not have a significantly 
adverse impact on the Caithness and Sutherland Peatlands SAC. 
 

17.  Micro-siting 
 
17.1 Where ground conditions require it, wind turbines, masts, trenches, areas of hard 
standing and tracks (“Site Infrastructure”) within the application site boundary of the 
Development may, subject to the following restrictions, be ‘microsited’ by the Developer 
within the application site boundary of the Development to locations other than the 
precise locations shown on Figure 1.2 of the approved plans. 
 
17.2 Subject to condition 17.4 any proposed micro-siting of Site Infrastructure is subject 
to the following restrictions: 
 

i. No wind turbine foundation shall be positioned higher, when measured in 
metres Above Ordinance Datum (Newlyn), than the height shown on the 
approved plans. 

ii. No Site Infrastructure may be relocated: 
(a) More than 50 metres from the position of each relevant item of Site 
Infrastructure delineated on the approved plans. 
(b) So as to be located within 250 metres (for turbine/mast foundations) or 150 
metres (for hardstanding, tracks or trenches) of ground water dependent 
terrestrial ecosystems. 
(c) To a position within 50 metres of any watercourse or, where it outlines a 
lesser distance, to a position within a watercourse buffer zone identified within 
the Environmental Statement and/or the approved plans. 
(d) To a position within an area identified within the Environmental Statement 
and/or the approved plans as having greater adverse effect in relation to the 
following: gradient constraint; deep peat (that is peat with a depth of 0.5 metres 
or greater); peat landslide hazard risk or the qualifying features of the 
Caithness and Sutherland Peatlands SPA/SAC. 

iii. No boundaries of roads, access paths and tracks within the boundary of the 
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Caithness and Sutherland Peatlands Special Area of Conservation, may be 
moved from positions shown on the approved plans. 

 
17.3 All micro-siting permissible under this condition without requiring the approval of 
the planning authority must be approved in writing and in advance by the Environmental 
Clerk of Works (“ECoW”). A written record must be kept by the Developer of any such 
ECoW approval and shall be maintained for a period extending to no less than four 
years following the Date of First Commissioning. 
 
17.4 Any relocation of Site Infrastructure beyond 50 metres of the position shown on the 
approved plans shall be submitted to and approved in writing by the planning authority 
in consultation with SNH and SEPA. In making such a request for relocation beyond the 
50 metres of the position shown on the approved plans under this condition, the 
Developer must submit the following supporting information: 
 

i. A plan showing the proposed location of the micro-sited item/installation(s) 
relative to the original location(s) in the approved plans. 

ii. Detailed reasoning for the proposed micro-siting of the proposed micro-sited 
item/installation(s). 

iii. An assessment of the landscape and visual impact and any adverse impact 
on any Wild Land Area of the proposed micro-sited item/installation(s). 

iv. Such other information as may be required by the planning authority. 
 
17.5 Prior to the Date of First Commissioning, the Developer must submit updated site 
plans to the planning authority showing the final position of all Site Infrastructure, 
buildings, transmission lines, anemometer masts and other constructed items within the 
application site boundary. These updated plans must identify all instances where micro-
siting has taken place from the positions identified in the approved plans and, for each 
such instance, be accompanied by copies of the written ECoW or planning authority's 
approval to such micro-siting, as applicable. 
 
Reason: to enable appropriate micro-siting within the site to enable the Developer to 
respond to site-specific ground conditions, while enabling the planning authority to 
retain effective control over any changes to layout that may have ramifications for the 
environment and/or landscape and visual impact. 
 

18.  Construction and Environmental Management Document 
 
18.1 No development shall commence until a Construction and Environmental 
Management Document (CEMD) is submitted to and agreed in writing by the planning 
authority in consultation with SNH and SEPA. The CEMD shall include but not be 
limited to: 
 

(a) An updated Schedule of Mitigation (SM) including mitigation proposed in 
support of the application and supported by statutory agencies and other 
agreed mitigation as set out within conditions. These may include matters 
which extend well beyond the construction phase of the project and the 
application site. 

(b) Processes to control/action changes from the SM. 
(c) Full details of the approved location, layout, dimensions, surface materials, type 

and construction methodologies of all internal access tracks within the 
application site boundary. 

(d) The following specific Construction and Environmental Management Plans 
(CEMPs): 

 
i. Peat Management Plan – to include details of all proposed peat stripping, 

excavation, storage, reinstatement or restoration of material in accordance 
with best practice advice published by SEPA and SNH. This should for 
example highlight how sensitive peat areas are to be marked out on-site to 
prevent any vehicle or work practices causing inadvertent damage and 
should detail measures to minimise peat wastage and maximise peat 
restoration on site to preserve, maintain and re-establish peatland habitat. 

ii. Wetland Ecosystems Survey and Mitigation Plan. 
iii. Water Management Plan – highlighting proposed drainage provisions 

181



 

 

Atlantic Quay, 150 Broomielaw, Glasgow, G2 8LU 

www.gov.scot 
  

45 

including monitoring/ maintenance regimes, deployment of water-crossings 
using bottomless culverts, surface water drainage management (SUDs), 
sizing of watercourse crossings not to result in increased flood risk to people 
or property and development buffers from watercourses (50 metres), water 
features (20 metres) and identified groundwater dependent terrestrial 
ecosystems. 

iv. Pollution Prevention Plan. 
v. Private Water Supply Protection Plan – including, but not limited to, details 

of mitigation measures to protect the private water supplies identified in the 
Environmental Statement entitled ‘Strathy South Wind Farm Environmental 
Statement’ volumes 1 to 4 dated June 2007 published by Scottish and 
Southern Energy plc; drawings or plans showing the location of the private 
water supplies in relation to the Development and what mitigation is 
proposed. 

vi. Site Waste Management Plan – including, but not limited to, quantification, 
nature, proposed uses, location of proposed uses and management of all 
material extracted from forest or other tracks or other infrastructure to be 
restored during or following the construction phase. 

vii. Soil Storage and Management and Spoil Heap Plan – to include plans for 
the removal, storage, re use and removal of soil and spoil prior to, during 
and on conclusion of construction. 

viii. Working methods for cable laying. 
ix. Construction Noise Mitigation Plan. 
x. Restored Ground Preservation Plan - to include measures to minimise 

damage by grazing animals, including deer, to restored and reinstated 
ground. 

xi. Woodland Plan highlighting the extent and type of felling works to be 
undertaken. This plan should seek to maximise extraction of timber. 
Management shall be in accordance with best practice as set out in 
"Management of Forestry Waste" (SEPA Guidance WST-G-027) and joint-
agency "Use of trees to facilitate development on afforested land" (SEPA 
Guidance LUPS-GU27)”. 

xii. Details of any other methods of monitoring, auditing, reporting and 
communication of environmental management on site and with the 
Developer, planning authority and other relevant parties. 

xiii. Statement of any additional persons responsible for ‘stopping the job 
/activity’ if in actual or potential breach of a mitigation or legislation occurs. 

xiv. Details of proposed post-construction restoration/reinstatement of the 
working areas not required during the operation of the Development, 
including, construction access tracks, borrow pits, construction compound 
and other temporary construction areas and, where infrastructure is 
removed, provision for drainage reinstatement to achieve in perpetuity 
natural drainage patterns consistent with the delivery of the Habitat 
Management Plan. Wherever possible reinstatement is to be achieved by 
the careful use of turfs removed prior to construction works. Details should 
include all seed mixes to be used for the reinstatement of vegetation. 

 
18.2 In implementing the Peat Management Plan the Developer shall comply in full with 
"Developments on Peatland: Guidance on the assessment of peat volumes, reuse of 
excavated peat and the minimisation of waste" published by SEPA and Scottish 
Renewables (version 1, January 2012) or any amending, substitute or replacement 
guidance. 
 
18.3 All elements of the CEMD shall be devised and drawn up to co-ordinate and be 
consistent with the approved Habitat Management Plan. 
 
18.4 Unless otherwise agreed in writing in advance by the planning authority, following 
consultation with SNH and SEPA, the Development shall proceed in accordance with 
the CEMD, CEMPs and SM. 
 
Reason: to ensure that all construction operations are carried out in a manner that 
minimises their impact on road safety, amenity and the environment; to ensure that all 
extracted peat is extracted, stored, reinstated or restored in a manner which minimises 
waste and maximises peat restoration on site  and that the mitigation measures 
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contained in the Environmental Statement accompanying the application, or as 
otherwise agreed, are fully implemented. 
 

19.  Ecological Clerk of Works 
 
19.1 No development shall commence until the planning authority has approved the 
terms of appointment and the identity of the proposed appointee by and at the cost of 
the Developer of an independent and suitably qualified ECoW with roles and 
responsibilities which shall include but not necessarily be limited to: 
 

 Providing training to the Developer and contractors on their responsibilities 
to ensure that work is carried out in strict accordance with environmental 
protection requirements required by this deemed consent and by law. 

 Monitoring compliance with all environmental and nature conservation 
mitigation works and working practices approved under this deemed 
planning permission, the CEMD, all CEMPs, the Pre-Construction Species 
Survey and Protection Plan and Habitat Management Plan. 

 Advising the Developer on adequate protection for environmental and nature 
conservation interests within, and adjacent to, the application site. 

 Liaising with and providing information to the Habitat Management Plan 
Steering Group (established in accordance with condition 23). 

 Consideration of proposals made by the Developer for review of the Habitat 
Management Plan and reporting to the planning authority and SNH on such 
proposals. 

 Consideration of all reporting by the Developer required in terms of this 
deemed consent during construction, including ornithological and vegetation 
reporting and tree felling and reporting to the planning authority and SNH on 
such reporting. 

 Directing the placement of Site Infrastructure (including written approval of 
any micro-siting, as permitted by the terms of this deemed consent) and the 
avoidance of sensitive features. 

 Regularly reporting to the planning authority, SNH and SEPA on all of the 
matters falling within his or her roles and responsibilities and making urgent 
reports to the planning authority, SNH and SEPA as may from time to time 
be appropriate. 

 
19.2 The EcoW shall be appointed on the approved terms throughout the period from 
Commencement of Development, throughout any period of construction activity and 
during any period of post construction restoration works. 
 
19.3 In the event that for whatever reason a replacement ECoW shall require to be 
appointed the Developer shall immediately advise the planning authority in writing that 
such is the case and shall as soon as reasonably practicable advise the planning 
authority in writing of the identity of the proposed replacement appointee by and at the 
cost of the Developer of an independent and suitably qualified ECoW and the terms of 
his or her proposed appointment for the approval of the planning authority. 
 
19.4 Under the terms of his or her appointment, the ECoW shall be given powers to 
order a stop to any activity on site which in his or her reasonable opinion could lead to 
an incidence of non-compliance with the environmental and ecological conditions in this 
deemed planning permission or a breach of environmental law and such activity shall 
forthwith stop. 
 
19.5 Under the terms of his or her appointment the ECoW is to report all such 
stoppages to the Developer’s nominated construction project manager and the planning 
authority without delay and the activity shall not re-commence unless and until the 
ECoW has confirmed in writing that he or she is satisfied that such measures as are 
required have been taken to ensure that the relevant incidence of non-compliance with 
the environmental and ecological conditions in this deemed planning permission or a 
breach of environmental law shall nor re-occur. Any such stoppages which result in a 
cessation of any construction activity in excess of five working days shall be reported, 
with full particulars of the works and reasons for stoppage, in writing to the planning 
authority, SNH and SEPA within ten working days of the cessation of the relevant 
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works. 
 
Reason: to protect the environment from the construction and operation of the 
Development and secure final detailed information on the delivery of all on-site 
mitigation projects. 
 

20.  Pre-Construction Species Survey and Protection Plan and Protected Bird 
Species, Vegetation and Tree Felling Monitoring, Surveys and Reporting 
 
20.1 No development shall commence until a Pre-Construction Species Survey and 
Protection Plan (PCP) is submitted to and approved in writing by the planning authority 
(in consultation with SNH) outlining details of pre-construction surveys for legally 
protected species to be carried out at an appropriate time of year for the species, in the 
8 months preceding commencement of construction, and a watching brief to be 
implemented by the ECoW during construction. The species that should be surveyed 
for include, but are not limited to, otter, water vole, pine marten and breeding birds. The 
area that is surveyed should include all areas directly affected by construction plus an 
appropriate buffer to identify any species within disturbance distance of construction 
activity and to allow for any micro-siting needs. 
 
20.2 The ECoW should be involved in drafting and should approve any species 
protection plans that are required, using the information from the Environmental 
Statement and Supporting Environmental Information and such pre-construction 
surveys. 
 
20.3 The Developer shall ensure that the ECoW shall oversee implementation by the 
Developer of the species protection plans and any licensing requirements. 
 
20.4 Ornithological monitoring and surveys of all protected bird species identified in the 
Environmental Statement and Supporting Environmental Information as being present 
on and around the application site shall be carried out and reported by the Developer to 
the ECoW and planning authority by the end of each calendar year during the 
construction phase of the Development. 
 
20.5 During the operational phase of the Development, bird surveys of all protected bird 
species identified in the Environmental Statement and Supporting Environmental 
Information as being present on and around the application site or found subsequently 
shall be carried out by the Developer in accordance with the SNH post construction 
ornithological monitoring guidance (SNH, 2009, or any amending, supplementary 
and/or successor guidance) and will be carried out in Development operational years 1, 
3, 5, 10, 15 and 25. The results of all such ornithological monitoring and surveys such 
shall be reported as soon as practicable in writing by the Developer to the ECoW and 
the planning authority. 
 
20.6 All mortalities of all protected bird species known or suspected as having been 
occasioned by collision with any part of the Development infrastructure which are 
identified by the Developer shall be reported as soon as practicable in writing by the 
Developer to SNH and the planning authority. 
 
20.7 Monitoring of sward height shall be carried out by the Developer in the months of 
July, August or September in operational years 1-5 (inclusive),7 10, 15 and 25 and shall 
be reported by the Developer to the planning authority and the HMP Steering Group. 
 
20.8 A report detailing the results of the year’s sward height monitoring and any 
recommendations for the sward management of areas of cleared forestry shall be 
produced by the Developer at the end of each monitoring year, and shall be reported in 
writing by the Developer to the planning authority and the HMP Steering Group by the 
31st December of Development construction years 1 and 2 and operational years 1, 2, 
3, 4, 5, 7, 10, 15 and 25. 
 
20.9 All monitoring, surveying and reporting required by this deemed planning 
permission condition 20 shall be implemented in full by the Developer. 
 
Reason: to ensure that impacts on protected species, vegetation and of tree felling are 
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identified, reported on and in the case of protected species mitigated appropriately. 
 

21.  Archaeology 
 
21.1 No development shall commence until an Archaeological Programme of Work 
(APoW) for the evaluation, preservation and recording of any archaeological and 
historic features affected by the Development, including a timetable for investigation, 
has been submitted to and agreed in writing by the planning authority.  
 
21.2 The APoW shall provide details of the archaeological evaluation to determine the 
archaeological baseline of the application site to be undertaken in advance of 
development; measures to be taken if significant deposits are encountered; and, shall 
include: 
 

(a) A scheme of investigation containing details of areas where there is potential 
for archaeological remains, features or deposits to be present; and, 
methodologies for archaeological monitoring during all site groundworks and 
site clearance work, including construction of access roads and service 
arrangements, and in those areas identified where there is potential for 
archaeological remains, features or deposits to be present. The methodology 
shall specify how and where topsoil stripping (using a smooth-bladed bucket) 
shall be monitored and guided by an archaeologist so that any buried 
archaeological features can be identified, recorded and/or appropriate 
mitigation put in place to ensure their preservation.  

(b) Specification of a programme of post-excavation analysis for all recovered 
artefacts and ecofacts detailing how the results will be incorporated into a final 
report to be published. 

(c) A project design with details of how the Company will adhere to the minimum 
standards set out in the Highland Council Standards for Archaeological Work 
published at 
http://www.highland.gov.uk/downloads/file/1022/standards_for_archaeological_
wok. 

(d) Arrangements for providing advance notice of archaeological fieldwork to the 
planning authority, along with contact names, telephone numbers and 
arrangements for access. 

(e) Arrangements for communications including a schedule for reports to the 
planning authority by telephone in every week where archaeological fieldwork is 
undertaken, and details of how the Company will advise the planning authority 
immediately after any unexpectedly significant or complex discoveries, or other 
unexpected occurrences which might significantly affect the archaeological 
work, with details of how such finds or features will be left in situ until 
arrangements have been agreed for safeguarding or recording them. 

(f) Specification of an archive and report including arrangements for dissemination 
and publication, all according to the standards set out in the Highland Council 
Standards for Archaeological Work. 

(g) Details of how all work will be undertaken according to the Code of Conduct, 
Standards and Guidance of the Chartered Institute for Archaeologists. 

 
21.3 The approved APoW required by this deemed planning permission condition 21 
shall be implemented in full. 
 
Reason: in order to ensure the protection or recording of archaeological features on the 
site. 
 

22.  Peat Stability Plan 
 
22.1 No development shall commence until a Peat Stability Management Plan, 
developed in consultation with SEPA and SNH, has been submitted to and approved in 
writing by the planning authority. The Peat Stability Management Plan shall draw upon 
the findings of the Environmental Statement, peat landslide risk assessment, and the 
findings of any additional ground investigations carried out prior to development 
commencing. 
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22.2 The Peat Stability Management Plan shall take due consideration of the mineral 
and slope stability of the site identified in the peat landslide risk assessment and shall 
have regard to the drainage implications of soil movement and storage. The Peat 
Stability Management Plan shall be implemented as approved. 
 
Reason: to minimise the risk of peat failure arising from the Development. 
 

23.  Habitat Management Plan 
 
23.1 No development shall commence until a Habitat Management Plan has been 
submitted to and approved in writing by the planning authority in consultation with SNH 
and SEPA. The Habitat Management Plan shall set out proposed long term 
management for the wind farm site and shall provide for the management, monitoring 
and reporting of terrestrial habitats on site. The Habitat Management Plan shall include 
as an aim targeted sward management to reduce attractiveness of the wind farm site 
for breeding hen harriers. 
 
23.2 The approved Habitat Management Plan will be reviewed and updated by the 
Developer to reflect ground condition surveys undertaken during construction and prior 
to the Date of First Commissioning and shall be submitted to and approved in writing by 
the planning authority in consultation with SNH and SEPA prior to the Date of First 
Commissioning. 
 
23.3 In furtherance of the aim and for the better implementation and review of the 
Habitat Management Plan a Steering Group (HMP SG) shall be formed prior to the 
commencement of development. The membership of this HMP SG will include 
representatives of the Developer, the planning authority and SNH. 
 
23.4 The Habitat Management Plan shall be further reviewed by the Developer at a 
frequency of no longer than the 5 year anniversary of the Date of First Commissioning, 
and no longer than every 6 years thereafter until the Development is no longer in 
operation and the Decommissioning and Restoration Plan has been implemented in full. 
The Developer shall submit a stage reviewed Habitat Management Plan following each 
such Habitat Management Plan monitoring year as provided for in the Habitat 
Management Plan for approval in writing by the planning authority in consultation with 
SNH and SEPA. Mitigation identified through the reviewed Habitat Management Plan 
shall be implemented in full by the Developer, unless otherwise agreed in writing by the 
planning authority in consultation with SNH and SEPA. 
 
23.5 HMP monitoring (excluding sward height monitoring) shall be carried out by the 
Developer in operational years 1, 5, 10, 15 and 25 and shall be reported to the planning 
authority and the HMP Steering Group in writing by the Developer. 
 
23.6 The Developer shall submit a monitoring report to the planning authority, SNH and 
SEPA on the ongoing implementation of the Habitat Management Plan which will be 
provided no later than 6 months after the end of each HMP monitoring year. The 
monitoring report shall present an assessment of the implementation of the Habitat 
Management Plan, including: 
 

 An assessment of the implementation of the Habitat Management Plan, and 
any reviewed such plan, in relation to the aims and objectives of the plan. 

 The levels, if any, of habitat restoration delivered on site. 
 The results of any monitoring and surveys required in compliance with the 

conditions of this deemed planning permission. 
 
23.7 If a monitoring report, identifies that the implementation of the Habitat 
Management Plan is not meeting the aims and objectives of the Habitat Management 
Plan then this shall be reported by the Developer to the HMP SG along with details of 
the proposed mitigation and any other works considered to be required to ensure the 
aims and objectives of the approved Habitat Management Plan will be met within 6 
months of the relevant monitoring report being so submitted. The HMP SG will review 
such proposals and make recommendations thereon. The Developer shall then finalise 
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proposed mitigation and other works, incorporate changes into an updated Habitat 
Management Plan which shall be submitted to the planning authority within 12 months 
of the relevant monitoring report for written approval in consultation with SNH and 
SEPA. 
 
23.8 The approved Habitat Management Plan, each approved reviewed Habitat 
Management Plan and updated mitigation and works to achieve same shall be 
implemented in full by the Developer. 
 
23.9 In implementing the Habitat Management Plan the Developer shall comply in full 
with the joint agency guidance "Use of Trees Cleared to Facilitate Development on 
Afforested Land - Joint Guidance from SEPA, SNH and Forestry Commission Scotland" 
LUPS-GU27 version 1 (April 2014) and SEPA waste management regulatory guidance 
“Management of forestry waste" WST-G-027 version 2 (July 2013) and in both cases 
any amending, substitute or replacement guidance. 
 
Reason: in the interests of good land management, the protection of habitats and to 
minimise collision risk to bird species which are qualifying interests of the Caithness 
and Sutherland Peatlands Special Protection Area. 
 

24.  Deer Management Plan 
 
24.1 No development shall commence until a Deer Management Plan has been 
submitted to and approved in writing by the planning authority in consultation with SNH. 
The deer management plan shall set out proposed long term management of deer 
using the wind farm site to safeguard adjacent areas of the Caithness and Sutherland 
Peatlands Special Area of Conservation (SAC) and shall provide for the monitoring of 
deer numbers on the wind farm site and of impacts from deer grazing and trampling on 
SAC habitat within and adjacent to the wind farm site from the period from 
commencement of development until the date of completion of restoration. 
 
24.2 The approved deer management plan shall thereafter be implemented in full. 
 
Reason: in the interests of good land management, and the management of deer and to 
avoid any increase in deer impacts on SAC habitats that might arise from displacement 
of deer from the wind farm site. 
 

25.  Borrow Pit Working 
 
25. No development shall commence until a proposed scheme for the working of each 
borrow pit within the site has been submitted to, and approved in writing by, the 
planning authority, in consultation with SEPA and SNH. Thereafter, the scheme shall be 
implemented as approved. The scheme shall make provision for: 
 

i. Methods of working (including the timing of works and the use of explosives 
and/or rock-breaking equipment). 

ii. A description of the volume and type of minerals, aggregates and/or fines to 
be extracted from each borrow pit, including harness and potential for 
pollution. 

iii. A site plan and section drawings showing the location and extent of each 
proposed extraction area. 

iv. Overburden (peat, soil and rock) handling and management. 
v. Drainage infrastructure, including measures to prevent the drying out of 

surrounding peatland. 
vi. A programme for the re-instatement, restoration and aftercare of each 

borrow pit once working has ceased. 
 
The approved scheme shall thereafter be implemented in full.  
 
Reason: to ensure that a scheme is in place to control the use of borrow pits to 
minimise the level of visual intrusion and any adverse impacts as a result of the 
construction phase of the Development. 
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APPROVED PLANS: Figure A4.1 of the addendum to the Environmental Statement 
entitled “Strathy South Wind Farm Environmental Statement Addendum – July 
2013” dated July 2013 published by SSE Renewables Developments (UK) Ltd. 

As indicated in Annex 1 (Description Of The Development) turbines 51, 55, 62, 
63, 68, 73, 74, 76 and the anemometry mast (referred to as "Permanent Met 
Mast" in the key accompanying this plan) to the north west of the site are not 
approved by this consent and deemed planning permission, and references to 
these on this plan should be disregarded.

This is the map referred to in the consent by the Scottish Ministers in terms of  
Section 36 of the Electricity Act 1989 for the construction and operation 
of a wind powered electricity generating station South of Strathy, Sutherland 

Dated   27 April 2018  Signed   

                            SUE KEARNS
A member of the staff of the Scottish Ministers.
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Strathy South Wind Farm Further
Information Report: T39 Layout

APPROVED PLANS: Figure 1.2 of the further information report entitled 
‘Strathy South Wind Farm Further Information Report (T39 Layout)’ 
dated 12 November 2014 published by Environ.

This is the map referred to in the consent by the Scottish Ministers in terms of  
Section 36 of the Electricity Act 1989 for the construction and operation 
of a wind powered electricity generating station South of Strathy, Sutherland 

Dated   27 April 2018  Signed  

                            SUE KEARNS
A member of the staff of the Scottish Ministers.
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Planning and Environmental Appeals Division 

 

Report to the Scottish Ministers 

 


SECTION 36 OF THE ELECTRICITY ACT 1989 AND SECTION 57 

OF TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997

 
 
 
 

 
Report by J Alasdair Edwards, a reporter appointed by the Scottish Ministers 
 
 Case reference: WIN-270-2 
 Site Address: South of Strathy, Strathy, Sutherland 
 Application for consent (S36 Electricity Act 1989) and deemed planning permission (S57 

Town and Country Planning (Scotland) Act 1997) by Scottish and Southern Energy 
Generation Limited 

 The development proposed: construction and operation of Strathy South Wind Farm 
comprising 39 wind turbines, maximum tip height of 135 metres, access tracks, temporary 
borrow pits, anemometer masts, control building, switching station and underground 
cabling 

 Dates of inquiry / hearing sessions: 23-24 April 2015 & 9-13 June 2015 
 
Date of this report and recommendation: 24 February 2016 
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Planning and Environmental Appeals Division 

Summary of Report of Inquiry into application under section 36 of 

the Electricity Act 1989 and deemed application for planning 

permission under section 57 of the Town and Country Planning 

(Scotland) Act 1997 (as amended) 

 

 
The construction and operation of Strathy South Wind Farm south of Strathy, 
Caithness 
 
 Case reference WIN-270-2 
 Case type Application for consent (S36 Electricity Act 

1989) and deemed planning permission 
(S57 Town and Country Planning (Scotland) 
Act 1997 (as amended)) 

 Reporter J Alasdair Edwards 
 Applicant SSE Generation Limited 
 Planning authority The Highland Council 
 Other parties Scottish Natural Heritage 

SEPA 
RSPB Scotland 
The John Muir Trust 
Wildland Limited Northern Estates 
Ms Alexandra Patience 
Melness and Tongue Community 
Development Trust 
Northern District Salmon Fisheries Board 
Plantlife Scotland 
Mr Chester Kelly 
Mr Simon Lee 
Mr Peter Batten 
 
A local support group consisting of: 
Bettyhill, Strathnaver and Altnaharra 
Community Council 
Strathy and Armadale Community Council 
Mr Callum McLeod 
Ms Janette McKay 
Ms Joyce Campbell 
Mr Jim Johnson 
 

 Dates of applications Original application: 2007 
Modified application: July 2013 
Current application: November 2014 

 Date case received by DPEA 3 September 2014 
 Method of consideration and dates Inquiry sessions 9-12 June 2015 

Hearing sessions 23-24 April 2015 & 12 
June 2015  

 Date of report 24 February 2016 
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 Reporter’s recommendation Grant S36 consent and deemed planning 
permission subject to conditions 

 
The Site: 
 
The application site is located within a U-shaped commercial forestry block some 15 
kilometres (km) south of Strathy village, and 35 kilometres south-west of the settlement of 
Thurso.  The forest extends 12 to 17km inland from the north coast.  The proposed wind 
farm boundary follows the forest boundary, encompassing an area of approximately 1,600 
hectares (ha).  The inner U-shaped forest and site boundary area is delineated by the River 
Strathy on the eastern side, Yellow Bog on the southern side, and the Yellowbog Burn on 
the western side. 
 
Strathy North Wind Farm (comprising 33 turbines at 110 metres high) is located some 8 km 
to the north of the application site.  The Caithness and Sutherland Peatlands Special 
Protection Area (SPA) / Ramsar site and Special Area of Conservation (SAC) designations 
surround, but do not include, the application site. 
 
The site would be accessed from an existing forestry access track, which branches from the 
A836. 
 
Description of the Development:  
 
The main components of the current proposal are: 
 

 39 wind turbines, with a hub height of 83m, tip height of up to 135m high, and 
maximum rotor diameter of 104m 

 use of 3.4 MW turbines 
 reinforced concrete foundations for each turbine, typically 16-20m in diameter by 

2m to 3m deep (4.758 to 5.734ha of permanent land take) 
 access from the A836 public road via the access to the Strathy North Wind Farm 
 36.5 kilometres of access tracks 
 18 stream crossings 
 a single switching station 
 4 anemometry masts at 90m high 
 cabling trenches estimated at 42km in length 
 4 borrow pits 
 1 site compounds; 1 lay down area; fewer crane pads 
 a 100m by 100m concrete batching plant. 

 
Background to the Proposal: 
 
In 2007, SSE Generation Limited (the applicant) sought consent under section 36 of the 
Electricity Act 1989, and deemed planning consent under section 57(2) of the Town and 
Country Planning (Scotland) Act 1997 (as amended), to construct and operate a 177 
megawatt (MW) wind farm to the south of Strathy village. 
 
In July 2013 the applicant varied the application by deleting 30 wind turbines from the 
original scheme; increasing the height of the turbines to 135 metres high; reducing the 
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number of laydown areas and borrow pits; and re-positioning the remaining turbines to 
optimise their yield and reduce environmental impact. 
 
The Highland Council objected to the modified 2013 scheme on 10 June 2014 “on the basis 
of concerns highlighted by Scottish Natural Heritage, thereby the proposal was contrary to 
the Council’s Highland-wide Local Development Plan, Policies 57 (Natural, Built and 
Cultural Heritage) and 67 (Renewable Energy).”  
 
The applicant confirmed to the Energy Consents and Development Unit of the Scottish 
Government (EDCU) that it wished Scottish Ministers to move to determine the application 
which would necessitate a public inquiry.  The application was passed to the Planning and 
Environmental Appeals Division (DPEA) to conduct the public inquiry in September 2014. 
 
In response to this objection and in order to address the concerns of the Ministry of Defence 
(MoD) and Scottish Natural Heritage (SNH) the applicant decided to further modify the 
application.  Confirmation of the modification from 47 to 39 turbines was  
on 27 October 2014 to the DPEA.  As a consequence, the MoD withdrew its objection.  
However, SNH (and the Highland Council) and others maintained objections to the 
proposed development. 
 
Consultations and Representations 
 
Consultation responses 
 
Key parties were consulted on each amendment to the development.  The following 
consultees had no objection to the proposal: 
 

 The Joint Radio Company Limited. 
 BT, OFCOM and the UK Water Industries. 
 The Civil Aviation Authority. 
 NATS (En Route) Public Limited Company (“NERL”). 
 The Ministry of Defence (Defence Infrastructure Organisation). 
 Historic Scotland. 
 Marine Scotland (recommending that electrofishing be carried out in late 

summer/autumn). 
 The Scottish Environment Protection Agency. 
 Transport Scotland – Trunk Road and Bus Operations. 
 Scottish Water. 
 

Strathy and Armadale Community Council supported the proposal as the environmental 
benefits would outweigh any impacts; commitment to restore and manage a significant area 
of local peatland; benefits to local suppliers, employers, and local 
facilities/services/activities. 
 
The following consultees objected to the proposal: Scottish Natural Heritage; The John Muir 
Trust; Scotways; RSPB Scotland; and the Scottish Wildlife Trust.  The Northern District 
Salmon Fishery Board provided commentary but no objection to the proposal. 
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Representations 
 
A total of 162 letters of representation to the wind farm application have been submitted 
since 2007, of which 138 were objections and 24 were in support. 
 
Approximately 500 ‘postcard’ objections were also submitted to RSPB Scotland raising 
concerns about the ornithological and peatland impact of the proposed development. 
 
Following the revision to 39 turbines those who had made representations were informed of 
the change and given the chance to opt-in to the inquiry proceedings.  This correspondence 
with representees confirmed that “all previous representations in relation to the 
development would remain valid and would be taken into account when determining the 
application.”   
 
Further objections were submitted to the revised 39 turbine scheme from individuals and 
organisations, including Wildland Limited Northern Estates, Buglife and Plantlife Scotland 
on the basis of landscape and visual impact, impact on wild land, and harm to the 
designations surrounding the application site.   
 
Individuals also wrote in favour of the revised application because of job creation, support 
for local businesses, financial aid, peatland restoration and limited visual intrusion. 
 
The Applicant’s Case: 
 
The applicant considers that a substantial amount of time and effort has been invested in 
providing updated information and amendments over almost a decade to find a suitable 
wind farm solution on the application site.  The amended application for 39 wind turbines 
would comply with national and development plan provisions, and contribute to renewable 
energy targets. 
 
The layout and design would avoid significant landscape and visual impacts, and would 
have no adverse impact on the qualities of wild land.  There would be likely significant 
effects on qualifying interests of the Caithness and Sutherland SPA (greenshank, red-
throated diver, and hen harrier).  However, it can be concluded beyond reasonable scientific 
doubt that the conservation objectives would not be undermined; and that there would be 
no adverse impact on the integrity of the SPA. 
 
There would be no adverse impact to protected species or fish stocks.  The proposal would 
provide beneficial peatland restoration and return the application site primarily back to 
blanket bog from commercial forestry.  The proposal would not have an adverse impact on 
the integrity of the Caithness and Sutherland SAC.  The carbon payback calculation is 
acceptable and can be relied upon by Scottish Ministers.  There would be substantial 
benefits to the local, Highland and Scottish economies as a result of development; including 
the potential for community ownership of a turbine.  No other significant effects are 
predicted to natural, built, social or economic interests. 
 
SNH’s Case: 
 
Scottish Natural Heritage objects due to harmful impacts to the Caithness and Sutherland 
Peatlands Special Protection Area in relation to red-throated diver and greenshank.  
Adverse impacts on hen harrier could be avoided by the use of sward height management.  
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The impact on wood sandpiper and other qualifying interests of the SPA would not likely be 
significant.  The integrity of the Caithness and Sutherland Special Area of Conservation 
would be maintained.  There would be no adverse impact on any other protected species or 
designations. 
 
RSPB Scotland’s Case: 
 
RSPB Scotland objects due to unacceptable harm to greenshank, hen harrier, red-throated 
diver, and wood sandpiper; adverse effects on the integrity of the adjacent Caithness and 
Sutherland Peatlands Special Protection Area, Ramsar site, and underlying SSSIs; the 
carbon payback period being significantly underestimated; and the permanent legacy of 
turbine base, roads, hard-standings and damaged peatland hydrology (even after 
decommissioning) undermining the potential inscription of the Flow Country as a UNESCO 
World Heritage Site.  The application is contrary to the development plan. 
 
The Highland Council’s Case: 
 
The Highland Council maintained its objection to the proposed application after modification 
to 39 wind turbines.  It supports the position of Scottish Natural Heritage and considers that 
application to be contrary to policies 57 and 67 of the Highland-wide Local Development 
Plan. 
 
Other Parties’ Cases: 
 
The John Muir Trust objects due to cumulative impact in terms of combined visibility and 
sequential impact; visual impact from National Scenic Areas and from areas of wild land;  
the impact on ecologically sensitive and vital peatlands; and the socio-economic impact.  
The proposal would breach national and local policy provisions. 
 
Wildland Limited Northern Estates due to landscape and visual impact (including cumulative 
impact); impact on two national scenic areas; peat loss; impact on nearby estates set for 
significant investment; and impact on wild land. 
 
Mr Peter Batten objects as the carbon payback period is substantially under-estimated. 
 
Ms Alexandra Patience (a local resident) objects due to environmental impacts; and the 
landscape and visual impact of the proposed development. 
 
Scotways objects due to the impact on Hill Track 344. 
 
Scottish Wildlife Trust objects because of the impact on areas of deep peat (>1m) which 
should be avoided; and harmful impact on adjacent designations. 
 
Plantlife Scotland objects because of the impact on the integrity of the Caithness and 
Sutherland Peatlands SAC and Ramsar site; impact on a Zone of Opportunity for important 
plant life; harm to the status of the Flow Country (a potential World Heritage Site); and the 
legacy of hardstanding impeding future peatland restoration.  The proposal is also 
unnecessary to meet renewable energy targets; and it would be in conflict with national 
policy regarding peatland protection and restoration. 
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SEPA considers that Scottish Ministers can be confident in the carbon payback figure 
produced by the applicant.  No objection is given to the proposal subject to conditions, 
including those to control water quality in relation to salmon and sea trout. 
 
Northern District Salmon Fisheries Board has no reason to object to the proposed 
development but it does have a duty to try to ensure that the development does not impact 
on salmonoid populations.  Timber removal over mulching is suggested; as well as a co-
ordinated response to developments within the Strathy River catchment. 
 
The Melness and Tongue Community Development Trust supports the proposed 
development based on the overriding need for the social and economic development 
opportunities that the wind farm promises.  The benefits would provide a lifeline to the 
community and traditions. 
 
Mr Simon Lee (a local resident) supports the proposed development as it would cut carbon 
emissions; undertake a huge programme of peatland restoration; and therefore help to 
tackle climate change. 
 
Local support group supports the application because it would make a significant 
contribution to low carbon electricity generation; help to mitigate climate change; provide 
major peatland restoration; and provide long-term community funding. 
 
Mr Chester Kelly supports the use of shared infrastructure (access) with the proposed 
Strathy Wood Wind Farm. 
 
Reporter’s Conclusions: 
 
Overall, having regard to his findings, the reporter concludes in relation to the proposed 
development that: 
 

 The applicant, when formulating its proposals, has had sufficient regard to the 
desirability of preserving natural beauty, of conserving flora, fauna and geological 
or physiographical features of special interest and of protecting sites, buildings 
and objects of architectural, historic or archaeological interest; and has suggested 
reasonable forms of mitigation where appropriate. 

 
 The content of the environmental information submitted provides a sound basis to 

assess the proposed development; the findings and proposed mitigation (as 
controlled through conditions which would be imposed on consent and deemed 
planning permission) are sufficient to find that there would be limited adverse 
impacts arising from the proposed development, including (as far as possible) to 
the stock of fish in any waters. 

 
 The removal of commercial forestry and restoration of moorland would provide a 

positive landscape enhancement.  The character, appearance and scenic qualities 
of national scenic areas would be maintained.  There would be a limited number of 
significant landscape and visual impacts, including cumulative impacts, but these 
would be from relatively remote locations.  The vast majority of views from 
residences, routes, trails and summits assessed would have no significant 
landscape or visual impacts, including cumulatively and sequentially.  Overall, the 
landscape and visual impact would be acceptable. 
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 The character and qualities of wild land areas would not be adversely affected. 

 
 Owing to potential effects on red-throated diver, greenshank and hen harrier an 

assessment, under Regulation 61 of the Conservation of Habitats and Species 
Regulations 2010, requires to be made of the implications of the project for the 
Caithness and Sutherland Peatlands SPA in view of the site’s conservation 
objectives.  For the reasons given in chapter 5, and having identified all the 
aspects of the proposed development which, whether by themselves or in 
combination with other consented or proposed developments, could affect the 
conservation objectives of the SPA, the proposed development would not have an 
adverse effect on the integrity of the SPA.  That conclusion is based on his 
assessment of the evidence presented to the inquiry and his satisfaction that no 
reasonable scientific doubt remains as to the absence of such effects. 
 

 No other bird species would be adversely affected by the proposed development. 
 
 Mitigation measures, and continued monitoring and management, would ensure 

no harm to protected species on land or in the River Strathy catchment. 
 
 The removal of commercial forestry and restoration (primarily to blanket bog) 

would support peatland revival and areas of important plant life. 
 
 Restoration would not draw on funding specifically directed at peatland restoration 

therefore freeing monies for other projects. 
 
 Peat extraction would not be significant in relation to the site and surroundings; 

and could be successfully re-instated, moved, stored, maintained and used in 
restoration. 

 
 Hydro-connectivity between areas of peat would be retained. 
 
 Any impact on the future nomination and designation process for the Flow Country 

World Heritage Site would likely be neutral. 
 
 An assessment under Regulation 61 of the Conservation of Habitats and Species 

Regulations 2010 in relation to the Caithness and Sutherland Peatlands Special 
Area of Conservation is not required. 

 
 There is sufficient information to justify the carbon payback period and give 

Scottish Ministers confidence in the calculated 1.1 year period expected payback 
period. 

 
 There would be significant economic investment in the local area, Highland and 

Scotland supporting local contractors; jobs opportunities; and local services, 
facilities and accommodation providers. 
 

 The income share agreement to allow Melness and Tongue Community 
Development Trust to own part of the proposed development would secure long-
term financial stability for the Trust to the benefit of community chosen projects. 
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 Investment in the local area would aid population retention. 
 
 Any impacts in relation to air safety; noise; access; human safety; public water 

supply; telecommunications and cultural heritage would be insignificant, 
acceptable and/or mitigated successfully with conditions. 
 

 The conditions presented in Appendix 1 are fit for purpose and enforceable should 
the need arise. 

 
The reporter concludes that the proposed development is supported by national policies 
which promote the development of onshore wind farms in appropriate locations, and is 
consistent with the provisions of the Highland-wide Local Development Plan, supplementary 
guidance and national guidance.  He also concludes that any adverse environmental effects 
of the proposal would be satisfactorily mitigated by the provisions within the proposed 
conditions (see Appendix 1), or are otherwise acceptable as part of the balancing exercise, 
and that there are no other material considerations which would justify refusing consent for 
the project. 
 
Recommendations: 
 
It is recommended that Scottish Ministers: 

 
1. Grant consent under section 36 of the Electricity Act 1989 for the application (for 39 

wind turbines), subject to the relevant conditions set out in Appendix 1. 
 

2. Grant deemed planning permission under section 57 of the Town and Country 
Planning (Scotland) Act 1997 (as amended) for the application, subject to the 
relevant conditions set out in Appendix 1. 
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Scottish Government Planning and Environmental Appeals Division 
4 The Courtyard 

Callendar Business Park 
Callendar Road 

Falkirk 
FK1 1XR 

 
File reference: WIN-270-2 

The Scottish Ministers 
Edinburgh 
 
Ministers 
 
In accordance with my minute of appointment dated 30 September 2014 I conducted a 
public inquiry in connection with an application to construct and operate the Strathy South 
Wind Farm at land south of Strathy, Sutherland.  The Highland Council as planning 
authority has lodged an objection to the proposal which has not been withdrawn. 
 
The original 2007 application for 77 wind turbines of 110 metres high was revised in 
July 2013 to 47 wind turbines measuring 135 metres high.  A further revision was made in 
November 2014 to reduce the number of turbines from 47 to 39 but retained the height of 
the turbines at 135 metres.  This is the current proposal that is before Scottish Ministers for 
determination. 
 
I held a pre-examination meeting on Wednesday 28 January 2015 to consider the 
arrangements and procedures for the public inquiry.  It was agreed that ornithological 
issues would be addressed through inquiry sessions.  In addition it was agreed that there 
would be hearing sessions on the following issues: national and planning policy, peat, 
economic benefits/dis-benefits, and conditions and legal agreements.  Further written 
submissions would be invited on salmon and sea trout impacts, the impact on Important 
Plant Life, wild Land impacts, landscape and visual impact (including cumulative impact), 
access, and the carbon payback period. 
 
The inquiry sessions were held on 9-13 June 2015, and the hearing sessions took place 
on 23 and 24 April 2015.  Closing submissions were exchanged in writing, with the final 
closing submission (on behalf of the applicant) being lodged on 19 October 2015. 
 
I conducted unaccompanied inspections of the application site, its surroundings and other 
locations referred to in evidence on 23-25 March 2015, and 14 June 2015.  Accompanied 
site inspections of the application site took place on 27 April 2015. 
 
My report, which is arranged on a topic basis, takes account of the precognitions, written 
statements, documents and closing submissions lodged by the parties, together with the 
discussion at the inquiry and hearing sessions.  It also takes account of the Environmental 
Assessment, Addendum and other environmental information submitted by the parties, and 
the written representations made in connection with the proposal. 
 
Representations were sent directly to Mr Ewing MSP, Minister for Business, Energy and 
Tourism, following the completion of closing submissions.  The content of these 
representations has not been subject to parties comments or considered as part of this 

200



 

WIN-270-2 11  

report.  However, the Minister is aware of the representations which have been passed to 
him in relation to the Strathy South Wind Farm application. 
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CHAPTER 1: BACKGROUND 
              
 
The proposal 
 
The original application 
 
1.1 In 2007, SSE Generation Limited (the applicant) sought consent under section 36 of 
the Electricity Act 1989, and deemed planning consent under section 57(2) of the Town and 
Country Planning (Scotland) Act 1997 (as amended), to construct and operate a 177 
megawatt (MW) wind farm to the south of Strathy village. 
 
1.2 The main components of that proposal were: 
 

 77 wind turbines, with a hub height of 70 metres (m), tip height of up to 110m high, 
and maximum rotor diameter of 80m 

 use of 2.3 MW turbines 
 turbines on reinforced concrete foundations, with an internal or external 

transformer 
 site tracks allowing access to each turbine, extending from an access track based 

upon existing forestry track 
 8 borrow pits 
 3 laydown areas / construction compounds 
 26 stream crossings 
 a control building and switching-stations 
 anemometer masts 
 access from the A836 at Strathy village via an existing forestry track. 

 
1.3 The application was accompanied by an Environmental Statement (ES)1 which 
followed a scoping exercise conducted in 20042.  The site layout for the original proposal 
can be found in the ES3. 
 
Proposed amendment 2012 
 
1.4 The applicant proposed to amend the proposal in September 2012 to address 
matters raised in response to the original scheme and further reduce the environmental 
impact.  In summary, eight turbines were to be removed due to ornithological sensitivities; 
one was to be removed due to proximity with the Lochstrathy bothy; and five were to be re-
positioned to optimise wind yield.  It was also suggested to increase the height of the 
turbines to 135m high.  As a consequence of the changes the output would decrease to 157 
MW.  This amendment was not officially implemented.  However, the layout for this scheme 
can be found in the re-consultation letter which sought views on the changes4. 
 

                                                 
1 Core documents CD_2.1, 2.2, 2.3, 2.4 and 2.5. 
2 Applicant's 2004 scoping exercise.  [CD 1.1] 
3 Figure 2 - Site Layout.  [CD_2.1] 
4 Figure 4.1 – Site Layout.  [CD_3.1] 
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Modified application 2013 
 
1.5 In July 2013 the applicant officially varied the application to provide a wind farm with 
generation capacity for 160 MW.  The key change included deletion of 30 wind turbines 
from the original scheme; increasing the height of the turbines to 135 metres high; reducing 
the number of laydown areas and borrow pits; and re-positioning the remaining turbines to 
optimise their yield and reduce environmental impact.  An addendum to the ES5 was 
produced to support the modified scheme.  A layout of the modified scheme is provided in 
the ES addendum6. 
 
1.6 The main components of the 2013 scheme were: 
 

 47 wind turbines, with a hub height of 83m, tip height of up to 135m high, and 
maximum rotor diameter of 104m 

 use of 3.4 MW turbines 
 reinforced concrete foundations for each turbine, typically 16-20m in diameter by 

2m to 3m deep 
 access from the A836 public road via the access to the Strathy North Wind Farm 
 36.5km of access tracks 
 18 stream crossings 
 a single switching station 
 4 anemometry masts at 90m high 
 cabling trenches estimated at 42km in length 
 4 borrow pits 
 1 site compounds; 1 lay down area; fewer crane pads 
 a 100m by 100m concrete batching plant. 

 
Modified and current application 2014 
 
1.7 The Highland Council objected to the modified 2013 scheme on 10 June 2014 
(further details are given below)7.  The applicant confirmed to the Energy Consents and 
Development Unit of the Scottish Government (EDCU) that it wished Scottish Ministers to 
move to determine the application which would necessitate, under the terms of 
paragraph 2(2) of Schedule 8 of the Electricity Act 1989, to call a public inquiry.  The 
application was passed to the Planning and Environmental Appeals Division (DPEA) to 
conduct the public inquiry in September 2014. 
 
1.8 In response to this objection and in order to address the concerns of the Ministry of 
Defence (MoD) and Scottish Natural Heritage (SNH) the applicant decided to further modify 
the application.  Confirmation of the modification from 47 to 39 turbines was  
on 27 October 2014 to the DPEA8.  Further Environmental Information (FEI) was produced 
in support of the modification9. 
 

                                                 
5 Core documents CD_4.1 to 4.7.  [CD_4.1 to CD_4.7] 
6 Figure 2 – Wind Turbine Locations.  [CD 4.1] 
7 Confirmation letter to EDCU of THC objection dated 16 June 2014.  [CD 6.2] 
8 Letter from applicant’s agent to DPEA confirming turbine number reduction. 
9 Core documents CD_5.1 and 5.2.  [CD 5.1 and 5.2] 
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1.9 The main components of the current modified proposal are: 
 

 39 wind turbines, with a hub height of 83m, tip height of up to 135m high, and 
maximum rotor diameter of 104m 

 use of 3.4 MW turbines 
 reinforced concrete foundations for each turbine, typically 16-20m in diameter by 

2m to 3m deep (4.758 to 5.734ha of permanent land take) 
 access from the A836 public road via the access to the Strathy North Wind Farm 
 36.5 kilometres of access tracks 
 18 stream crossings 
 a single switching station 
 4 anemometry masts at 90m high 
 cabling trenches estimated at 42km in length 
 4 borrow pits 
 1 site compounds; 1 lay down area; fewer crane pads 
 a 100m by 100m concrete batching plant. 

 
1.10 This modified proposal is the application examined through the public inquiry and is 
subject to determination by Scottish Ministers.  Typical turbine elevations, foundation and 
hardstanding, and details of associated building works are found in the ES Addendum10. 
 
Site description 
 
1.11 The application site11 is located within a U-shaped commercial forestry block 
some 15 kilometres (km) south of Strathy village, and 35 kilometres south-west of the 
settlement of Thurso.  The forest extends 12 to 17 kilometres inland from the north coast.  
The proposed wind farm boundary follows the forest boundary, encompassing an area of 
approximately 1,600 hectares (ha).  The inner U-shaped forest and site boundary area is 
delineated by the River Strathy on the eastern side, Yellow Bog on the southern side, and 
the Yellowbog Burn on the western side.  The ground on the site rises in elevation from 
approximately 140m above ordnance datum (AOD) to 190m. 
 
1.11 Strathy North Wind Farm (comprising 33 turbines at 110 metres high) is located 
some 8 km to the north of the application site.  Other turbines in operation, under 
construction, consented or submitted within 60 kilometres of the application site are 
illustrated in the ES Addendum12 and shown in a table13.  Further key features in the 
surrounding area include the Caithness and Sutherland Peatlands Special Protection Area 
(SPA) / Ramsar site and Special Area of Conservation (SAC) designations (underpinned by 
various Sites of Special Scientific Interest (SSSI)) which surround, but do not include, the 
application site.  Further landscape constraints in the surrounding area are shown in the 
updated landscape and visual impact cumulative assessment14.  Constraints to the layout of 
the wind farm are shown in the ES Addendum15. 
 

                                                 
10 Core document 4.3 Figures A4.3 to A4.19.  [CD 4.3] 
11 Core document 4.3 Figure A1.1 – Site Location.  [CD 4.3] 
12 Core document 4.3 Figure A9.25 – Cumulative LVIA Search Area Plan.  [CD 4.3] 
13 Core document 4.4, Chapter 9, Table 9.1 – Development information included in the Cumulative Impact Assessment.  
[CD 4.4] 
14 Core document 5.1, Technical Appendix 5.1, Figure 3 – Key Landscape Constraints.  [CD 5.1] 
15 Core document 4.3 Figure A4.2 – Layout Constraints.  [CD 4.3] 
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1.12 As shown in the Further Information Report16, the site would be accessed from an 
existing forestry access track, which branches from the A836.  The proposed turbine layout 
is shown in figures 1.1 and 1.2 of the same report. 
 
Consultation responses 
 
1.13 Key parties were consulted on the original 2007 application; the 2012 proposed 
amendment; the 2013 modified application; the current 39 turbine scheme of 2014; and 
further environmental information produced to support the 2014 scheme and provided 
during the public inquiry process. 
 
1.14 Responses to the original application and 2012 proposed amendment can be found 
in the ES Addendum17.  Responses to further modifications and further environmental 
information can be found on the EDCU paper file or electronically at the DPEA web-site18.   
 
1.15 Focusing on responses to the proposed 39 turbine layout, the following consultees 
had no objection to the proposal: 
 

 The Joint Radio Company Limited. 
 BT, OFCOM and the UK Water Industries. 
 The Civil Aviation Authority. 
 NATS (En Route) Public Limited Company (“NERL”). 
 The Ministry of Defence (Defence Infrastructure Organisation). 
 Historic Scotland. 
 Marine Scotland (recommending that electrofishing be carried out in late 

summer/autumn). 
 The Scottish Environment Protection Agency. 
 Transport Scotland – Trunk Road and Bus Operations. 
 Scottish Water. 
 

1.16 Strathy and Armadale Community Council supported the proposal as the 
environmental benefits would outweigh any impacts; commitment to restore and manage a 
significant area of local peatland; benefits to local suppliers, employers, and local 
facilities/services/activities. 
 
1.17 The consultees below objected to the proposal: 
 

 The John Muir Trust due to cumulative impact in terms of combined visibility and 
sequential impact.  Visual impact from National Scenic Areas and from areas of 
wild land;  the impact on ecologically sensitive and vital peatlands; and the socio-
economic impact were also of concern.  The proposal would breach national 
policy. 

 Scotways due to the impact on Hill Track 344. 
 RSPB Scotland due to unacceptable harm to Greenshank, Hen Harrier, Red-

Throated Diver, and Wood Sandpiper; adverse effects on the integrity of the 
adjacent Caithness and Sutherland Peatlands Special Protection Area, Ramsar 
site, and underlying SSSIs; permanent legacy of turbine base, roads, hard-

                                                 
16 Core document 5.1 Figure 4.1 – Access Tracks.  [CD 5.1] 
17 Core document 4.4 Chapter 5 – 2007 Consultation Responses & Reconsultation Responses.  [CD 4.4] 
18 www.dpea.scotland.gov.uk – Search reference WIN-270-2. 

205



 

WIN-270-2 16  

standings and damaged peatland hydrology even after decommissioning; could 
undermine potential inscription of the Flow Country as a UNESCO World Heritage 
Site; contrary to the development plan; and the carbon payback period is likely to 
significantly underestimated. 

 Scottish Wildlife Trust because of the impact on areas of deep peat (>1m) which 
should be avoided; and harmful impact on adjacent designations. 

 Scottish Natural Heritage due to harmful impacts to the Caithness and Sutherland 
Peatlands Special Protection Area, particularly to red-throated diver (displacement 
and assumed loss of up to two breeding sites; plus collision risk may be 
significant) and greenshank (potential loss of 10 to 12 breeding pairs).  Acceptable 
impact on hen harrier and wood sandpiper.  Acceptable impact on Caithness and 
Sutherland Peatlands SAC.  Acceptable landscape and visual impact and wild 
land impact. 

 
Representations 
 
1.18 A total of 162 letters of representation to the wind farm application have been 
submitted since 2007, of which 138 were objections and 24 were in support.  Following the 
revision to 39 turbines those who had made representations were informed of the change 
and given the chance to opt-in to the inquiry proceedings19.  This correspondence with 
representees confirmed that “all previous representations in relation to the development 
would remain valid and would be taken into account when determining the application.”  
The representations are summarised under the chapter headings of this report.  General, or 
non-material comments, included that: 
 

 The proposal would reduce property value in the area. 
 Local democracy and the decision of the Highland Council to object to the 

proposal should be respected. 
 Wind turbines should be sited offshore. 
 Reliance on wind power could destabilise the power supply (grid). 
 Wind turbines cause higher electrical bills. 

  
1.19 Approximately 500 ‘postcard’ objections were also submitted to RSPB Scotland 
raising concerns about the ornithological and peatland impact of the proposed 
development20. 
 
1.20 Ms Alexandra Patience confirmed during the economic benefits/dis-benefits hearing 
session that Melvich Community Council were in objection to the application.  This followed 
the issue of 200 fliers in the community which returned 111 objections and 5 responses of 
support21. 
 
1.21 Further representations were received when the application was revised from 47 
to 39 turbines.  The following objected to the revised proposal: 
 

 Mrs Hilary Ridge due to environmental impact. 
 Ms Valerie Smith as the revision was immaterial. 
 Mr Peter Batten as the carbon payback period is substantially under-estimated. 

                                                 
19 Letter from DPEA dated 18 November 2014. 
20 RSPB objection postcards.  
21 Melvich Community Council Response dated 4 October 2013.  
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 Ms Alexandra Patience due to environmental and landscape and visual impact. 
 Wildland Limited due to landscape and visual impact (including cumulative 

impact); impact on two national scenic areas; peat loss; impact on nearby estates 
set for significant investment; and impact on wild land. 

 Buglife due to the negative impact on the adjacent Caithness and Sutherland 
Peatlands Special Area of Conservation, Special Protection Area and Ramsar 
site; harm to blanket bog; prevention of restoration; and conflict with Scottish 
Government policies regarding peatland protection and restoration. 

 Plantlife Scotland because of the impact on the integrity of the Caithness and 
Sutherland Peatlands Special Area of Conservation and Ramsar site; impact on a 
Zone of Opportunity for important plant life; harm to status of the Flow Country 
listed as a UK candidate site for World Heritage Site status; the proposal would 
leave a legacy of hardstanding impeding future peatland restoration; it is 
unnecessary to meet renewable energy targets; and it would be in conflict with 
national policy regarding peatland protection and restoration. 

 
1.22 The following individuals provided support for the revised proposal: 
 

 Sidney and Ruth Campbell because of job creation and support for local 
businesses. 

 Mr Callum Mcaleod as it would not be visually intrusive; it would reclaim 
peatlands: and it would make a substantial financial contribution to the local 
community. 

 Ms Janette Mackay due to support for a declining population; employment; and 
financial support to aid local organisations and activities. 

 Ms Joyce Campbell as it would secure employment and job security for local 
firms; it would support local projects and the rural community; and aid peatland 
restoration. 

 
1.23 Six letters of objection were also sent directly to Scottish Ministers.  These objections 
contained similar points of concern as those presented in paragraph 1.18 above. 
 
Council consideration 
 
1.24 At its meeting on 10 June 2014 the North Planning Application Committee decided 
that the Highland Council would object to the proposed development of 47 wind turbines22.  
The committee response was formally noted as: 
 

“To object to the application on the basis of concerns highlighted by Scottish Natural 
Heritage, thereby the proposal was contrary to the Council’s Highland-wide Local 
Development Plan, Policies 57 (Natural, Built and Cultural Heritage) and 67 
(Renewable Energy).”  

 
1.25 The Highland Council continued to maintain its objection to the reduced proposal 
for 39 wind turbines. 
 

                                                 
22 Minute of North Planning Application Committee of 10 June 2014.  [CD_6.4] 
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Legal context 
 
The Electricity Act 1989 
 
1.26 The application to construct and operate a wind farm is being made under Section 36 
of the Electricity Act 1989 which requires the consent of the Secretary of State (Scottish 
Ministers) to extend or operate a generating station (a wind farm in this case).  Consent 
may include conditions as appear appropriate to Scottish Ministers. 
 
1.27 When formulating proposals, and when considering proposals, the provisions of 
Schedule 9 of the Act (which relate to the preservation of amenity and fisheries) apply.  
Those formulating proposals: 
 
 “(a) shall have regard to the desirability of preserving natural beauty, of conserving 
 flora, fauna and geological or physiographical features of special interest and of 
 protecting sites, buildings and objects of architectural, historic or archaeological 
 interest; and 
 (b) shall do what he reasonably can to mitigate any effect which the proposals would 
 have on the natural beauty of the countryside or on any such flora, fauna, features, 
 sites, buildings or objects.” 
 
Those considering proposals shall have regard to: 
 
 (a) the desirability of the matters mentioned in paragraph (a) [as set out above]; and 
 (b) the extent to which the person by whom the proposals were formulated has 
 complied with his duty to reasonably mitigate any effects [as set out in (b) above]. 
 
Furthermore, in exercising the above functions both those operating a wind farm and 
Scottish Ministers shall avoid, so far as possible, causing injury to fisheries or to the stock of 
fish in any waters. 
 
The Town and Country Planning (Scotland) Act 1997 (as amended) 
 
1.28 Section 57 of the Town and Country Planning (Scotland) Act 1997 (as amended) 
gives ‘deemed planning permission’ to development that otherwise requires government 
authorisation.  Section 57(2) states: 
 
 “On granting a consent under section 36 or 37 of the Electricity Act 1989 in respect 
 of any operation or change of use that constitutes development, the Secretary of 
 State may direct that planning permission for that development and ancillary 
 development shall be deemed to be granted, subject to conditions (if any) as may be 
 specified in the direction. 
 
1.29 Section 263A of the Act states that “where any area is for the time being designated 
as a National Scenic Area, special attention is to be paid to the desirability of safeguarding 
or enhancing its character or appearance in the exercise, with respect to any land in that 
area, of any powers under this Act.” 
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European Directives 
 
1.30 A Special Protection Area is a site designated under the European Directive on 
Conservation of Wild Birds (directive 2009/147/EC) to protect birds that are considered rare 
or vulnerable within the European Community and all regularly occurring migratory birds.  
Enacted in the UK through the Wildlife and Countryside Act 1981 and subsequent 
amendments and the Conservation (Natural Habitats &c) Regulations 1994. 
 
1.31 A Special Areas of Conservation is designated under the European Directive on the 
Conservation of Natural Habitats and Wild Flora and Fauna (92/43/EEC) to protect sites 
that are considered rare because of their habitats or the species contained within them.  
Enacted in the UK through the Conservation (Natural Habitats &c) Regulations 1994. 
 
1.32 Natura is a network of nature conservation sites across Europe.  These site comprise 
both Special Protection Areas for birds identified under the Birds Directive and Special 
Areas of Conservation for habitats and species listed within the Habitats Directive.  The 
Habitats Directive and Birds Directive are given effect in domestic law by the Conservation 
of Habitats and Species Regulations 2010 (SI 2010/490).  If a proposal is likely to have a 
significant impact on a European site then an ‘appropriate assessment’ of the implications 
for the site in view of that site’s conservation objectives is required.  Having taken into 
account consultation responses a competent authority (the decision-maker) may only grant 
permission for a proposal after having ascertained that it would not affect the integrity of the 
European site.  Even if there would be a significant impact on a site that would affect its 
integrity permission can be granted if there is an overriding public interest. 
 
The Nature Conservation (Scotland) Act 2004 
 
1.33 This Act places a statutory duty on all public bodies to further the conservation of 
biodiversity.  Section 1 of the Act states, “it is the duty of every public body and office 
holder, in exercising any functions, to further the conservation of biodiversity so far as it is 
consistent with the proper exercise of those functions.” 
 
The Climate Change (Scotland) Act 2009 
 
1.34 Section 1 of the Act states that “The Scottish Ministers must ensure that the net 
Scottish emissions account for the year 2050 is at least 80% lower than the baseline.”  
Section 2 provides an interim target of 42% lower than the baseline by 2020.  For carbon 
dioxide the baseline year is 1990. 
 
Environmental impact assessment 
 
1.35 The applicant has provided several environmental statements and further 
environmental information during the application process.  Unless otherwise stated, then it 
can be taken that I adopt the findings and conclusions of the environmental statement, 
addendum and further environmental information.

209



 

WIN-270-2 20  

CHAPTER 2: POLICY CONTEXT 
         
 
Evidence relating to the policy context 
 
2.1 Key evidence with respect to the policy context includes: 
 

 The Highland Council North Planning Applications Committee report23 and 
objection letter24. 

 Statement of agreement on planning policy between the applicant, Scottish 
Natural Heritage, and the Highland Council25. 

 Hearing statements on the topic from the applicant26; the Highland Council27; 
Wildland Limited Northern Estates28; the John Muir Trust29; and Mr Simon Lee30. 

 Discussions during a hearing session held on policy matters31. 
 
Scope of evidence 
 
2.2 The hearing session on policy included discussion on the application of section 36 
and schedule 9 of the Electricity Act 1989; the biodiversity duty and climate change duty; 
greenhouse gas emissions and renewable energy targets; national policy; the provisions of 
the development plan; and other material considerations. 
 
2.3 In policy terms, the only dispute between the applicant, Scottish Natural Heritage and 
the Highland Council was compatibility with local development plan policies 57 (natural, 
built and cultural heritage) and 67 (renewable energy developments) relating entirely to 
natural heritage issues of international interest in respect of the Caithness and Sutherland 
Peatlands Special Protection Area; specifically the impact on Red-throated Diver and 
Greenshank. 
 
2.4 Representations, see paragraph 1.18, expressed the following comments: 
 

 The proposal is contrary to the provisions of the development plan. 
 The contribution to renewable energy targets would be minimal. 
 Renewable energy is supported by national policy. 
 The proposal would aid in the fight against global warming. 

 
2.5 Mr Simon Lee’s evidence is endorsed by the Melness and Tongue Community 
Development Trust and supported by the Board of Friends of the Earth Scotland. 
 

                                                 
23 Report to North Planning Applications Committee.  [CD_6.1] 
24 Objection letter from the Highland Council.  [CD_6.2] 
25 Statement of Agreement on Planning Policy.  [CD_10.1] 
26 SSE Generation Limited Hearing Statement on policy. 
27 The Highland Council Hearing Statement on policy. 
28 Wildland Limited Northern Estates Hearing Statement on policy. 
29 John Muir Trust Hearing Statement on policy. 
30 Mr Simon Lee Hearing Statement on policy. 
31 Policy hearing session agenda and participation. 
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Legislative matters and duties 
 
2.6 All parties agreed with the John Muir Trust and Wildland Limited Northern Estates 
suggestion that the matters to be considered (as set out in section 36 and schedule 9 of the 
Electricity Act 1989 – see paragraphs 1.25 and 1.26) should be balanced by the decision-
maker. 
 
2.7 Parties also agreed that the statutory tests related to the consideration of planning 
applications contained within the Town and Country Planning (Scotland) Act 1997 (as 
amended) are not engaged when considering an application under the Electricity Act.  
Compliance or non-compliance with development plan provisions was just one 
consideration to be taken into account in determining the application. 
 
2.8 Mr Lee introduced the concept that the requirement to meet targets set out in the 
Climate Change (Scotland) Act 2009 (underpinned by international commitments on climate 
change over the decades) should take precedence over protection of natural heritage 
interests.  At the hearing Mr Lee also suggested that there was a moral obligation to look at 
the global implications of development.  The applicant considered that Scottish Ministers 
would have to balance respective climate change commitments and the biodiversity duty.  
The John Muir Trust and Wildland Limited Northern Estates agreed with this approach and 
suggested that, in any event, the duties were implicit within national and development plan 
policy to be applied to the application. 
 
Greenhouse gases and the renewable energy targets 
 
2.9 All parties agreed that renewable energy generation was supported at a European 
and national level.  However, that statement was caveated by all parties who agreed that 
such support was conditional on development being in the right location, where the impacts 
and benefits of a proposal were balanced in the decision making process. 
 
2.10 The following targets were accepted by parties: 
 

 A reduction in European Union (EU) greenhouse gas emissions of at least 20% 
below 1990 levels and increasing the proportion of final EU energy consumption 
from renewable sources to 20% by 2020 (set in 2008)32.  [Emerging EU policy 
from 2014 is for a 40% reduction below 1990 levels and 27% of EU energy 
consumption coming from renewables by 203033.] 

 
 For the United Kingdom, the European Commission’s obligations include 16% 

reduction in UK greenhouse gas emissions by 2020 and for 15% of all energy 
consumed in the UK to come from renewable sources. 
 

 In Scotland, a target to meet an equivalent of 100% demand from renewable 
energy by 2020; and enabling local and community ownership of at least 500 MW 
of renewable energy by 2020. 

 
2.11 As introduced by parties, the UK Government has published various documents to 
support, encourage and monitor the achievement of the above targets.  These include the 
                                                 
32 The EU 20-20-20 targets package, January 2008 (see applicant’s hearing statement). 
33 EU 2030 Energy and Climate Change Policy, 22 January 2014 (see applicant’s hearing statement). 
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UK Renewable Energy Strategy (2009)34; the UK Low Carbon Transition Plan (2009); and 
the UK Renewable Energy Roadmap (2011) and its update (2013). 
 
2.12 The following documents were also highlighted by the applicant in relation to the 
Scottish context: The 2020 Routemap for Renewable Energy in Scotland (2011)35 and its 
update (2013)36; the Electricity Generation Policy Statement (2013)37; and the ‘Renewable 
Energy’ Report by Audit Scotland (2013)38. 
 
2.13 It was agreed by parties that the 2020 renewable energy target was the equivalent 
to 16 giga watts (GW) of installed renewables.  Scottish Government documentation39 
confirms that as of September 2014 Scotland had 7.1 GW of installed renewable energy 
generation capacity, with an additional 8.7 GW of capacity either under construction or 
consented.  Taking account of proposals “in planning” there was a total figure of 19.8 GW of 
renewables.  All parties accepted that not all projects would progress to commissioning.  
Indeed, the applicant highlighted that a report from Audit Scotland40 found that “it is unlikely 
that all of these projects will proceed, as they may fail to secure planning permission or 
finance.” 
 
2.14 The John Muir Trust and Wildland Limited Northern Estates argued that a report from 
Professor Ponton (a former Edinburgh University Professor) estimated that the 2020 
renewable energy target had already been met.  Therefore, the weight to be given to a 
contribution to the target should be limited.  The applicant contended that the professor’s 
report was not submitted for scrutiny, and that the professor  was not in attendance to 
discuss his findings.  In any case, the applicant argued that further to the possibility that all 
projected projects would not be forthcoming that there was no cap on providing renewables. 
 
National Planning Framework 341 
 
2.15 I note that the National Planning Framework is a long-term strategy for Scotland.  It 
is the spatial expression of the Government Economic Strategy, and of Scottish Ministers 
plans for development and investment in infrastructure.  Scottish Ministers expect planning 
decisions to support its delivery and should inform development and investment decisions.  
The third framework was published in 2014. 
 
2.16 The agreed policy statement from parties confirms that the vision and paragraphs 
relating to ‘a low carbon place’ (particularly paragraphs 3.1, 3.7, 3.8, 3.9, 3.12 and 3.15) are 
relevant to the application.  In essence, these paragraphs include: an ambition “to achieve 
at least an 80% reduction in greenhouse gas emissions by 2050” (over 1990 levels); a 
commitment to a planned approach to onshore wind energy development which largely 
avoids international and nationally protected areas; a wish to meet at least 30% of overall 
energy demand form renewables by 2020; a need to capitalise on Scotland’s wind 
resource; and encouragement of further local and community renewable energy ownership. 
 
                                                 
34 UK Renewable Energy Strategy (2009).  [CD_15.1] 
35 The 2020 Routemap for Renewable Energy in Scotland.  [CD_9.3] 
36 The 2020 Routemap update.  [CD_9.4] 
37 Electricity Generation Policy Statement (2013).  [CD_15.3] 
38 Audit Scotland Report from 2013.  [CD_15.4] 
39 Energy in Scotland 2015 Extracts.  [CD_15.8] 
40 Renewable Energy Report, Audit Scotland, page 26 & Exhibit 9.  [CD_15.4] 
41 National Planning Framework 3.  [CD_7.1] 
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2.17 At the hearing parties agreed with me that the content of chapter 4 ‘a natural, 
resilient place’ were relevant with regard to protection of landscapes and wilderness 
(paragraph 4.4); protection of biodiversity (paragraphs 4.5 and 4.10); and peatland 
restoration (paragraph 4.22). 
 
2.18 The applicant argued that the application would contribute to the national vision to 
Scotland becoming a ‘low carbon place’ capitalising on the wind resource while providing 
sufficient protection to the landscape, wild land, peat, and biodiversity.  The Highland 
Council and Scottish Natural Heritage’s position is that the application would impact on 
natural heritage assets (namely birds).  Whilst, the John Muir Trust and Wildland Limited 
Northern Estates are of the opinion that the application would fail to protect landscapes, 
wildness, and peat. 
 
Scottish Planning Policy42 
 
2.19 I observe that Scottish Planning Policy (2014) sets out the Scottish Ministers’ 
priorities for operation of the planning system and for the development and use of land.  
Through the agreed policy statement parties confirmed that the principal policies on 
sustainability and placemaking, and paragraphs relating to the following were relevant to 
the application: 
 

 The Scottish Government’s purpose of creating a more successful country through 
increasing sustainable economic growth (paragraph 9), as set out in the 16 
national outcomes (paragraph 10). 

 Creating a successful, sustainable place (paragraph 13; outcome 1). 
 Contributing to a low carbon place and renewable energy targets (paragraph 18; 

outcome 2). 
 A commitment to sustainable development (paragraph 25). 
 A presumption in favour of development that contributes to sustainable 

development (paragraphs 27, 32-34). 
 Enabling development that balances the costs and benefits of a proposal over the 

longer term (paragraph 28). 
 Guiding principles for decisions (paragraph 29). 
 Context and principles for delivering heat and electricity supporting the 

transformational change to a low carbon economy including deriving 30% of 
overall energy demand from renewable resources by 2020; and the equivalent of 
100% electricity demand from renewable sources by 2020 (paragraphs 152-154). 

 The offshore wind section (paragraphs 161-170; and table 1: spatial frameworks) 
which explains that planning authorities should set out in the development plan a 
spatial framework identifying areas that are likely to be most appropriate for 
onshore wind farms as a guide to developers and communities, following the 
approach in table 1.  Considerations for onshore wind farms as set out in 
paragraph 169. 

 The policy principles set out in the ‘valuing the natural environment’ chapter 
(paragraph 194) to maintain distinctive landscape character; conserve and protect 
sites and species; promote the protection of the water environment; seek to 
protect soils; and seek benefits for biodiversity wherever possible. 

 Paragraph 203 states that “planning permission should be refused where the 
nature or scale of the proposed development would have an unacceptable impact 

                                                 
42 Scottish Planning Policy.  [CD_7.2] 
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on the natural environment.”  But, that “designation does not impose an automatic 
prohibition on development.” 

 That “planning authorities should apply the precautionary principle where the 
impacts of development on nationally or internationally significant landscape or 
natural heritage resources are uncertain but there is sound evidence indicating 
that significant irreversible damage could occur.”  (Paragraph 204). 

 The need for appropriate assessment where a proposal is likely to have a 
significant effect on a Special Protection Area or Special Area of Conservation.  
Such proposals “may only be approved if the competent authority has ascertained 
by means of an “appropriate assessment” that there will be no adverse effect on 
the integrity of the site.”  (Paragraph 207). 

 Proposals that could harm the integrity of a Natura site could be approved if: there 
are no alternative solutions; there are imperative reasons of overriding public 
interest; and compensatory measures are provided to ensure that the overall 
coherence of the Natura network is protected.  (Paragraph 208-209). 

 That the presence (or potential presence) of a legally protected species is an 
important consideration (paragraph 214). 

 
2.20 Parties also agreed that the provisions of paragraph 218 were relevant, referring to 
the Scottish Government’s Control of Woodland Removal Policy which includes a 
presumption in favour of protecting woodland.  Felling of woodland should only be permitted 
where there would be significant and clearly defined additional public benefits.  Generally, 
developers would be expected to provide compensatory planting. 
 
2.21 There was no dispute that the provisions of paragraph 147 (world heritage sites) 
were not relevant to any site identified as a candidate world heritage site, including the Flow 
Country. 
 
2.22 All parties agreed at the hearing that the presumption in favour of sustainable 
development was a significant consideration in decision-making.  The primacy of the 
development plan was acknowledged, and that the current development plan covering the 
application site was up-to-date.  However, Highland Council indicated that as the current 
spatial framework for onshore wind farms contained in the development plan (and council 
guidance) predated the publication of Scottish Planning Policy then the contents of table 1 
(regarding the spatial framework for onshore wind farms) should be considered.  The 
applicant argued that the content of table 1 was for the planning authority to take into 
consideration when forming its own spatial strategy, and that some elements may be 
disregarded depending on the specific circumstances (a view which the Highland Council 
subsequently agreed).  In any case, the applicant considers that the application would fall 
within group 3 of that table (areas with potential for wind farm development).  The John Muir 
Trust and Wildland Limited Northern Estates considered that it was sufficient for the 
detailed criteria in paragraph 169 to be considered. 
 
2.23 There was dispute between the parties concerning the meaning of the first sentence 
of paragraph 170 which states that “areas identified for wind farms should be suitable for 
use in perpetuity”.  The John Muir Trust and Wildland Limited Northern Estates argued that 
the paragraph sets out a clear “test” which could not be misinterpreted.  If a site was not 
suitable in perpetuity then it would not be in accordance with Scottish Planning Policy.  The 
applicant suggested that the paragraph simply meant that a time limited lifespan should not 
be used as a mitigation for negative impacts arising from a development (as explained in a 
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Scottish Government question and answer paper43).  A 25 year lifespan was considered 
normal, and that any impacts from the potential repowering of the site in the future could be 
assessed at that time. 
 
National guidance 
 
2.24 The applicant also considers the application to be compliant with the Scottish 
Government’s online renewables advice44 and relevant Scottish Government Planning 
Advice Notes on environmental impact assessment45; natural heritage46; and rural 
diversification47.  This was not disputed by other parties. 
 
The development plan 
 
2.25 The development plan covering the application site comprises the Highland-wide 
Local Development Plan (adopted April 2012)48, and elements of the adopted Sutherland 
Local Plan (as continued in force, April 2012).  However, the council acknowledged the 
general policies of the local plan that would apply to the proposal have all been superseded 
by the provisions of the local development plan. 
 
2.26 I highlight to Scottish Ministers that the vision of the local development plan is for 
Highland to be one of Europe’s leading regions by 2030 having created sustainable 
communities, where population growth, economic development, and safeguarding of the 
environment have been balanced. 
 
2.27 I further highlight that, in reference to the counties Caithness and Sutherland, the 
local development plan acknowledges that the counties are facing the challenge of 
regeneration, providing local employment and sustainable economic growth.  By 2030 the 
plan envisages that the Flow Country will have been inscribed on the World Heritage Site 
list; that tourists will be attracted by the outstanding natural heritage, outdoor activities and 
key tourist destinations; that the high quality of life in the area will have helped to increase 
and maintain population levels; and that the engineering and energy sectors will have 
enabled Dounreay’s current 2,000 workforce to have found alternative sources of 
employment making good use of their transferrable skills. 
 
2.28 All parties agreed at the hearing session that the following policies of the local 
development plan were relevant (a summary of these policies is provide in Appendix 1): 
 

 28 Sustainable development. 
 29 Design quality and place making. 
 31 Developer contributions. 
 51 Trees and development. 
 52 Principle of development in woodland. 
 55 Peat and soils. 
 57 Natural, built and cultural heritage. 
 58 Protected species. 

                                                 
43 Onshore Wind Questions, Scottish Government 2014.  [CD_15.9] 
44 Online renewables advice.  [CD_7.6] 
45 Planning Advice Note on Environmental Impact Assessment.  [CD_7.3] 
46 Planning Advice Note on Natural Heritage.  [CD_7.4] 
47 Planning Advice Note on Rural Diversification.  [CD_7.5] 
48 The Highland-wide Local Development Plan.  [CD_8.1] 
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 59 Other important species. 
 60 Other important habitats and article 10 features. 
 61 Landscape. 
 64 Flood risk. 
 67 Renewable energy developments. 
 68 Community renewable energy projects. 
 72 Pollution. 
 77 Public access. 
 78 Long distance routes. 

 
2.29 Policy 67 was endorsed by all as the key policy in assessing the impact and 
acceptability of the proposal. 
 
2.30 In relation to policy 57 parties considered that Scottish Ministers would need to weigh 
the impacts and benefits of the proposal and determine whether approval (if there were 
adverse impacts on qualifying interests) was in the public interest.  Separately, Mr Lee 
suggested that tacking climate change was in the overall public interest and should be 
given primacy in decision-making. 
 
Other Highland Council policy and guidance 
 
2.31 The following were also agreed to be applicable to the application: 
 

 Highland Renewable Energy Statement and Planning Guidance (2006)49. 
 Interim Supplementary Guidance – Onshore Wind Energy (2012)50. 
 Highland Statutorily Protected Species Supplementary Guidance (2013)51. 
 Draft Onshore Wind Energy Supplementary Guidance (2015)52. 

 
Reporter’s findings 
 
2.32 My findings on compliance with policy is set out in chapter 12 - overall conclusions 
and recommendation. 

 

                                                 
49 The Highland Council’s Highland Renewable Energy Statement and Planning Guidance.  [CD_8.3] 
50 The Highland Council’s Interim Supplementary Guidance – Onshore Wind Energy.  [CD_8.2] 
51 The Highland Council’s Highland Statutorily Protected Species Supplementary Guidance.  [THC 1] 
52 The Highland Council’s draft Onshore Wind Energy Supplementary Guidance.  [CD_15.6] 
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CHAPTER 3: LANDSCAPE AND VISUAL IMPACT 
         
 
Evidence on landscape and visual impact 
 
3.1 Key evidence relating to this topic includes: 
 

 Chapters 8 (landscape character)53 and 9 (visual impact)54, associated figures55 
and technical appendices56 within the 2007 ES. 

 Chapters A8 (landscape character) and A9 (visual impact)57, associated figures58 
and technical appendices59 of the 2013 ES Addendum. 

 The 2014 Further Information Report60, associated figures61 and technical 
appendix62. 

 Written submissions in response to a procedure notice63 from: 
 

 The applicant64 65. 
 Scottish Natural Heritage66. 
 Ms Alexandra Patience67 68. 
 Mr Jim Johnson (on behalf of the support group)69. 
 The John Muir Trust70. 
 Wildland Limited Northern Estates71. 

 
 Responses to the applicant’s written submissions on landscape and visual impact 

(advertised as further environmental information7273) from: 
 

 The John Muir Trust and Wildland Limited Northern Estates (combined)74. 
 Scottish Natural Heritage75. 
 Mr Peter Batten76. 

                                                 
53 Chapter 8 of 2007 ES.  [CD 2.2] 
54 Chapter 9 of 2007 ES.  [CD 2.2] 
55 Volume 3 of the 2007 Environmental Statement.  [CD 2.3] 
56 Appendix 9.1 (Visual Impact Table, Volume 4 of the 2007 ES. [CD 2.4] 
57 Main Report of the 2013 ES Addendum.  [CD 4.2] 
58 Volume 3 of the 2013 ES Addendum.  [CD 4.3] 
59 Appendix A8.2 (cumulative landscape character assessment); A8.3 (cumulative landscape character assessment tables); 
 A9.1 (visual assessment – viewpoint tables); A9.2 (cumulative visual impact assessment); and A9.3 (cumulative 
 visual impact assessment tables).  [CD 4.4] 
60 Part 5.2 (LVIA) of the Further Information Report 2014.  [CD 5.1] 
61 Figures 1.1 (modified 2013 scheme); 1.2 (T39 layout); 1.3 (access routes); 1.4 (Ben Griam Beg Wireframe); and 1.5 
(Ben Griam Beg Photomontage).  [CD 5.1] 
62 Technical Appendix 5.1: Updated LVIA Cumulative Assessment.  [CD 5.2] 
63 Note of pre-examination meeting (procedure notice 1). 
64 Applicant’s response dated 9 March 2015. 
65 Applicant’s rebuttal dated 23 March 2015. 
66 Scottish Natural Heritage response dated 9 March 2015. 
67 Ms Patience written response dated 9 March 2015 and supporting photograph. 
68 Ms Patience’s rebuttals dated 31 March 2015 and dated 1 April 2015. 
69 Mr Johnson (support group) response dated 9 March 2015. 
70 John Muir Trust written response dated 9 March 2015. 
71 Wildland Limited Northern Estates response dated 9 March 2015. 
72 Correspondence confirming FEI requirement and advertisement. 
73 Correspondence confirming re-advertisement of Further Environmental Information. 
74 John Muir Trust and Wildland Limited Northern Estates response dated 29 May 2015. 
75 Scottish Natural Heritage response dated 28 May 2015. 
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Scope of evidence 
 
3.2 The application has been through several revisions supported by landscape and 
visual impact assessments which have been subject to consultation.  Each assessment has 
followed relevant guidance on the preparation of such studies. 
 
3.3 The 2007 ES included an assessment of landscape character within 30 km of the 
application site, with a more detailed assessment of local landscape character areas over 
a 15 km radius.  An assessment of visual impact was also conducted over a 30 km radius 
which included 16 viewpoints (agreed in advance with the Highland Council and Scottish 
Natural Heritage), where panoramic photographs were taken and photomontages and 
wirelines produced.  A cumulative landscape and visual assessment (CLVIA) was also 
undertaken of 23 wind farms (operational, consented, or “in planning) within 60 km of the 
application site.  The CLVIA focussed on 16 viewpoints within 15 km of the application site.  
No objections were raised by statutory consultees in relation to the landscape and visual 
impact assessment or cumulative assessment. 
 
3.4 The scope of the landscape and visual impact conducted for the 2013 ES Addendum 
was agreed in detail with both the Highland Council and Scottish Natural Heritage.  A study 
area of 35 km around the application site was selected.  Since 2007 a number of wind 
turbine developments had been removed, others had been added and some had changed 
their status.  A new CLVIA was therefore provided.  No objections were raised by statutory 
consultees in relation to the landscape and visual impact, and cumulative, assessments. 
 
3.5 The 2014 Further Information Report contains a comparison of potential impacts 
from the previous assessments and was not intended as a re-assessment.  This approach 
was agreed with the Highland Council.  No objections were received from statutory 
consultees on the grounds of landscape and visual, and cumulative, impacts.  However, 
objections were received from Wildland Limited Northern Estates and the John Muir Trust in 
connection to these matters. 
 
3.6 At the pre-examination meeting it was agreed that landscape and visual impact could 
be addressed by means of written submissions.  The note of the pre-examination meeting 
(procedure notice 1) requested parties to provide information on areas of contention.  The 
notice asked whether the visual and landscape impact from the following would be 
acceptable: 
 

 Assynt-Coigach and Kyle of Tongue National Scenic Areas. 
 Hill Track 344. 
 The Strathnaver Trail. 
 Lochstrathy Bothy. 
 Ben Hope, Ben Loyal, Ben Griam Beg and Ben Klibreck. 
 The roads from Melvich to Tongue (A836), Melvich to Helmsdale (A897), and 

Tongue to Lairg (A836). 
 The scenic viewpoint near Loch Meadie. 
 Braerathy Cottage (or Braerathy Lodge). 
 The settlement of Strathy. 
 Ben Loyal, Kinloch, and Hope and Melness Estates. 

                                                                                                                                                                    
76 Mr Batten’s response dated 13 April 2015. 
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3.7 In response to the notice the applicant provided a detailed review of landscape and 
visual impacts (March 2015) which constituted further environmental information as per 
regulation 13 of the Electricity Works (Environmental Impact Assessment) (Scotland) 
Regulations 2000 (as amended).  Consequently, the review was advertised with a statutory 
period given for comment. 
 
Representations 
 
3.8 Representations, see paragraph 1.18, expressed the following objections: 
 

 The ES underplays the landscape impact as the overall effect would be 
“substantially adverse”. 

 The quiet, unspoiled and wild landscape should remain undeveloped. 
 The proposed turbines would visually dominate the Flow Country. 
 Serious visual impact along the Melvich to Tongue and Melvich to Helmsdale 

roads. 
 Harm to views from scenic viewpoints and tourist routes (including the Strathnaver 

Trail). 
 Loch Strathy Bothy is located close to the proposed turbines. 
 Negative impact from local and distant peaks (Ben Hope, Ben Loyal, Ben Griam 

Beg, and Ben Klibreck). 
 The cumulative impact/density of turbines in Caithness has reached saturation 

point. 
 Turbines should be reduced in height to 80 metres to reduce visual impact. 

 
The applicant’s position 
 
3.9 The applicant argues that the absence of any landscape capacity study does not 
mean that there is not a framework for decision-making.  Scottish Planning Policy advises 
that there should not be a moratorium on wind turbine proposals while plans and policies 
are being devised. 
 
3.10 Two chartered landscape architects were involved in each landscape and visual 
impact assessment.  As per their code of practice the assessments were carried out in an 
impartial and professional manner.  Therefore, although submitted by the John Muir Trust 
and Wildland Limited Northern Estates, the council did not require any independent expert 
validation when making reference to environmental statement findings. 
 
3.11 The assessments were at all times carried out in consultation with the Highland 
Council and Scottish Natural Heritage.  At no time was a comprehensive re-assessment 
required by these parties. 
 
3.12 The applicant also points out that the decision by the Highland Council to object to 
the proposed application makes no reference to landscape and visual issues. 
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Landscape and visual impact 
 
3.13 In relation to the original application, the 2007 ES concluded that “although there will 
be some localised significant adverse impacts on receptors and receptor groups within 10 
km of the periphery of the site, (notably on Ben Griam Beg, in Strathy East and a small 
number of elevated forest tracks/footpaths to the south-east), the impact of the proposal on 
visual amenity of the study area when taken as a whole, is not considered to be significant”. 
 
3.14 In terms of landscape impact, the 2007 ES considered that “whilst there will be 
localised significant landscape impacts within 15 km of the proposals, ranging from 
moderate to moderate-slight, impacts on the overall landscape of the study area will not be 
significant and impacts upon the [Kyle of Tongue] National Scenic Area and Areas of Great 
Landscape Value will be negligible.  There will be no impact upon the designated landscape 
at House of Tongue”. 
 
3.15 In modifying the application from 77 to 47 wind turbines, and increasing the turbine 
height, the 2013 ES Addendum considered the following changes in landscape impact: 
 
Designation or Landscape 
Character Zone (LCZ) 

Potential impact from 2007 
scheme 

Potential impact from 
modified 2013 scheme 

During construction 
Kyle of Tongue National 
Scenic Area 

Negligible Negligible 
Farr Bay, Strathy & 
Portskerra Special 
Landscape Area 

Negligible Slight 

Bens Griam & Loch nan Clar 
Special Landscape Area 

Moderate Moderate 
Upland Plateau with Raised 
Bogs LCZ 

Moderate Moderate 
Rocky Coast with Bays LCZ Moderate-Slight Moderate-Slight 
River Strathy LCZ Moderate Moderate 
Strath Halladale LCZ No change Slight 
Strathnaver LCZ No change Slight 
Broad Upland Basin LCZ Negligible Negligible 
Landmark Peaks and 
Foothills LCZ 

Moderate Moderate 
During operation 
Kyle of Tongue National 
Scenic Area 

Negligible Negligible 
Farr Bay, Strathy & 
Portskerra Special 
Landscape Area 

Negligible Slight 

Bens Griam & Loch nan Clar 
Special Landscape Area 

Moderate Moderate 
Upland Plateau with Raised 
Bogs LCZ 

Moderate Moderate 
Rocky Coast with Bays LCZ Moderate-Slight Moderate-Slight 
River Strathy LCZ Moderate-Slight Moderate-Slight 
Strath Halladale LCZ Negligible Slight 
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Strathnaver LCZ Negligible Slight 
Broad Upland Basin LCZ Negligible Negligible 
Landmark Peaks and 
Foothills LCZ 

Moderate Moderate 
 
3.16 In concluding, the 2013 ES Addendum states that “it is clear that there would be no 
change in potential impacts as a result of the modified scheme as, in all cases, the whole of 
both the original 2007 scheme and the modified 2013 scheme would be visible at distances 
ranging from 8.5 to 13.5 km.  It is not considered that a reduction in numbers or changing 
turbine geometry of the modified 2013 scheme would have a material effect on potential 
impact when compared to the original scheme.  The impact therefore remains unchanged 
as moderate adverse.” 
 
3.17 In reviewing the visual impact, the 2013 ES Addendum considered that “while there 
may be some increase in visibility of turbines and turbine blades tips (either in terms of 
horizontal spread of the development or overall scale of turbines) as a result of the modified 
2013 scheme, the context of the view and the distance between development and viewpoint 
would not result in any change in the significance of effects.”  It continues “from viewpoints 
to the west of the site, within and close to Strathnaver, the modified 2013 scheme would 
result in increased impacts when compared to the original 2007 scheme.”  These impacts 
would occur at two viewpoints: (1) view from A836 near Borgie (Viewpoint 3) increasing 
from slight to slight-moderate adverse impact; and (2) view from B871 at Achargary 
(Viewpoint 5) increasing from no view to slight-moderate adverse.  “In both cases, the 
increased impacts would result from turbine tips being visible on the horizon (above the 
enclosing slopes of the valley landscape) to a greater extent than would be the case for the 
original 2007 scheme.  These impacts are not considered to be significant.” 
 
3.18 The current proposal would result in a reduction in turbine numbers at the site: 39 
instead of the 47 proposed in 2013.  Associated reductions to the track layout, watercourse 
crossings and hardstanding, while considered to represent reductions in potential 
landscape character impact, would not be material to the changing character of the 
landscape in the context of the overall scale of the development proposed.  Turbine scale 
would not change and, while overall turbine numbers would be reduced, the perceived 
scale of the site, and the development as a whole, would not be altered when comparing 
layouts. 
 
3.19 While the current proposal would result in a reduction in the extent of designated and 
non-designated landscape potentially affected by turbine visibility, these would not alter the 
overall perceived scale of the proposed development or any of the assessed landscape 
impacts identified in the 2013 ES Addendum. 
 
3.20 The proposal would result in alterations to the horizontal spread, composition and 
perception of the proposed development from several viewpoints.  These changes would 
result in a change of identified impacts at two of the viewpoints assessed: (1) Bettyhill 
(Viewpoint 9) from moderate-substantial to moderate (which would remain significant); 
and (2) Syre Lodge (Viewpoint 16) from negligible to no view (not significant). 
 
3.21 Other than the potential changes in impact noted above, the findings of the 2013 ES 
Addendum would remain unchanged.  The photograph submitted by Ms Patience is 
some 176 metres from viewpoint 3 near Borgie.  It portrays the 47 wind turbine array and 
therefore exaggerates the potential impact. 
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National Scenic Areas 
 
3.22 The applicant considers that due to the very limited visibility of the Strathy South 
turbines from within the Kyle of Tongue National Scenic Area77 which is largely restricted to 
distant summits and slopes, and the relative distances involved, it is considered that the 
landscape and visual effects on the area would be negligible and not significant.  This 
conclusion is consistent with the responses from Scottish Natural Heritage to the previous 
environmental statement findings. 
 
3.23 The Assynt-Coigach National Scenic Area is located some 45 km from the closest 
proposed wind turbine.  Current Scottish Natural Heritage guidance does not require 
assessment of national scenic areas over 40 km from an application site.  Nevertheless, the 
applicant considers that the extremely limited and distant visibility of the proposed 
development on the national scenic area means that the impact would be at worst neutral 
and not significant.  The applicant also considers that a similar neutral (and not significant) 
impact would occur in relation to the North-West Sutherland National Scenic Area which is 
located around 40 km from the application site78. 
 
Roads, tracks and trails 
 
3.24 In relation to prominent routes in the area, the applicant considers that visibility of the 
proposed turbines along the A836 coastal road between Melvich and Tongue (located 
approximately 9 km to the north of the application site at its closest point79) would occur 
intermittently for approximately one third of the 41 km route.  Bearing in mind the limited 
and intermittent visibility of the scheme; the distance from the development; the focus of the 
view to the coast rather than the interior; and the impacts of the Strathy North wind farm 
located to the north of the Strathy South scheme, it is considered that the landscape and 
visual effects of a journey along this section of the road would not be significant, albeit that 
there are specific locations and static viewpoints (such as at the Bettyhill scenic viewpoint) 
where significant effects would be experienced.  Furthermore, the applicant considers that 
the sequential experience for travellers along this section of road arising from the proposal 
(and others) would not be significant. 
 
3.25 Similarly, the applicant considers that the landscape and visual effects from the A897 
Melvich to Helmsdale road (running north-south some 8 km to the east of the application 
site), and the A836 Tongue to Lairg road (running north-south some 16 km to the west of 
the application site), would be limited due to intervening topography and because the 
proposed development would be relatively distant80. 
 
3.26 The applicant identifies Hill Track 344 in The Scottish Mountaineering Trust (Fifth 
Edition 2011) as a route between Strath Halladale (Trantlebeg) to Strathy81.  The applicant 
notes that the 2007 ES considered that “sections of the Hill Track would be directly affected 
during the construction of the scheme and therefore impacts on the recreational resource 
were anticipated to be high and adverse.  Also, it acknowledges that the potential visual 
impact, noise and the reduced experience of walking in remote countryside as a result of 
                                                 
77 Annex 3 of landscape and visual impact review dated March 2015 showing NSAs. 
78 Annex 3 of landscape and visual impact review dated March 2015 showing NSAs. 
79 Annex 4 of landscape and visual impact review dated March 2015 showing summits, roads, tracks, trails. 
80 Annex 4 of landscape and visual impact review dated March 2015 showing summits, roads, tracks, trails. 
81 Shown in figure 16.3.1 of the 2007 ES as Scottish Hill Track 332.  [CD_2.3] 
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the construction of the wind farm would potentially result in a reduced use of the 
Lochstrathy Bothy (located adjacent to the track).  However, it is considered that the 
removal of coniferous plantation would improve views.  Therefore, the potential impacts 
during the operation of the scheme on the section of Hill Track affected would be medium 
and adverse.”  The visual impacts on Lochstrathy Bothy would be substantial adverse 
during construction reducing to moderate/substantial during operation but remaining overall 
significant and adverse. 
 
3.27 The Strathnaver Trail, which explores the history of settlement in Strathnaver based 
on 16 monuments located between Loch Naver in the south and Farr in the north, is located 
to the west of the application site.  The applicant considers that based on analysis of the 
zone of theoretical visibility (Annex 4 of the 2015 response) none of the 16 monuments 
would be intervisible with elements of the proposed development.  Therefore, there would 
be no adverse impacts on the trail. 
 
3.28 The impact on the Forsinard Trail identified by Ms Patience was subject to 
assessment in the 2007 ES.  The trail is located some 8 km from the application site.  The 
majority of the trail would have limited visibility with the wind turbines due to forestry and 
intervening topography.  However, where the turbine tops were visible there would be a 
moderate adverse visual impact when travelling south and west.  The applicant suggests 
that this would continue to be the case with the current 39 turbine proposal.  
 
Summits 
 
3.29 In relation to summit impacts, the applicant notes that the impact from Ben Loyal (a 
Corbett some 19.5 km west of the nearest proposed turbine) was assessed in the 2007 ES 
where it was noted that “the whole of the development would be visible in the distance82.  
The view would be elevated and distant.  The wind farm would be visible in east facing 
views below the skyline.  Impacts are assessed as being slight adverse in the longer term.”  
Ben Loyal was screened out of the 2013 ES Addendum and not included in the 2014 
Further Information Report.  However, the applicant considers that “as the number of 
proposed turbines has reduced from 77 to 39, and increased in height from 110 m to 135 m, 
any adverse impacts experienced at a distance of 19.5 km are unlikely to be greater than 
those assessed in the 2007 ES.  Therefore, it is considered that impacts on Ben Loyal 
would be no greater than slight adverse in the longer term and that any adverse impacts on 
this summit resulting from the scheme would not be significant.” 
 
3.30 Ben Hope (a Munro located over 30 km west of the application site83) was not 
included in any previous assessment.  However, the applicant considers that as Ben Loyal 
is located closer to the site it would be “reasonable to assume that likely adverse impacts 
on Ben Hope as a result of the development would not be significant either.” 
 
3.31 As indicated above, the applicant expects the impact on Ben Griam Beg (a summit 
located some 8.5 km to the south of the application site) to be moderate adverse.  
“However, the 39 turbine scheme would result in an improved composition, resulting in less 
clashing and stacking of blades and turbines in the centre of the view”. 
 
3.32 Ben Klibreck (a Munro located some 26.8 km to the south of the application site) was 
included in the 2007 ES assessment (Viewpoint Location 2) which considered that “the 
                                                 
82 Annex 4 of landscape and visual impact review dated March 2015 showing summits, roads, tracks, trails. 
83 Annex 4 of landscape and visual impact review dated March 2015 showing summits, roads, tracks, trails. 

223



 

WIN-270-2 34  

whole development would be visible in the far distance.  The view is elevated and distant.  
The wind farm would be visible in north-facing views below the skyline.  Impacts are 
assessed as being negligible both during construction and in the longer term.”  The Munro 
was screened out of the 2013 ES Addendum and not included in the 2014 Further 
Information Report.  In its 2015 response, the applicant considers that the reduction in 
turbines from 77 to 39 (albeit increased in height) would not be greater than those assessed 
in 2007.  Therefore, it is considered that any adverse impacts on this summit resulting from 
the scheme would not be significant. 
 
Residential / settlement impact 
 
3.33 In relation to Braerathy Cottage (or Lodge), located some 4 km north-west of the 
application site84, the applicant considered the impact in the 2007 ES as slight adverse due 
to views from the rear of the property.  In its 2015 response, the applicant confirmed that 
the property is no longer occupied, and that “due to the lack of view of Strathy South 
turbines in the main view from the property, the obscured view of the Strathy South turbines 
from the rear of the property and the visibility of Strathy North turbines [located in close 
proximity] in the main view of the property, it is considered that the visual impact of Strathy 
South would not be significant.” 
 
3.34 The applicant notes that Strathy is the closest settlement to the proposed 
development, located to the north of the site.  The applicant further notes that “any views of 
turbines at Strathy will have turbines from Strathy North in front of them.”85  In each of the 
assessments carried out in 2007, 2013 and 2014 the results were that the predicted impact 
of the proposal would be negligible from the settlement (not significant)86. 
 
Northern estates 
 
3.35 The applicant also considered the landscape and visual impact on the Ben Loyal 
Estate, Kinloch Estate and Hope and Melness Estate87.  The closest, Ben Loyal Estate, 
would be some 16 km from the nearest proposed turbine.  However, the majority of these 
northern estates would be over 30 km from the nearest turbine.  “The visibility of the 
scheme is mainly limited to summits and slopes except at the south-west of Loch Loyal 
adjacent to the A836, where visibility extends over lower lying terrain, and also to the north 
and west of Loch Craggie, north of Loch Loyal adjacent to the A836.”  The applicant 
contends that “although there will be some localised visibility of the Strathy South turbines 
from within the northern estates’ land, overall the landscape and visual adverse effects 
experienced from that land are not considered to be significant.” 
 
Cumulative landscape and visual impact 
 
3.36 Of the 16 viewpoints assessed the 2007 ES it was found that six would be likely to 
experience “significant cumulative adverse landscape impacts” (Ben Griam Beg; A836 near 
Borgie; above Forsinard; Ben Loyal; Lochstrathy Bothy; and A836 near Melvich).  Of these, 
Ben Griam Beg and Lochstrathy Bothy were predicted to have “substantial adverse 

                                                 
84 Annex 4 of landscape and visual impact review dated March 2015 showing lodge location. 
85 2014 Further Information Report, Figure 13 - Strathy viewpoint.  [CD 5.1] 
86 Note: some properties were predicted in 2007 to have no view, negligible, slight, slight to moderate and moderate 
adverse individual impacts. 
87 Annex 5 of landscape and visual impact assessment dated March 2015 showing estate locations. 
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cumulative impacts” due to the proposed turbines being viewed in the foreground.  The 
remainder ranged from moderate to moderate-slight adverse impact. 
 
3.37 The assessment contained in the 2013 ES Addendum used updated Scottish Natural 
Heritage guidance (published 2012).  It assessed 32 wind turbine sites (operational, 
consented, or “in planning”) and one at the scoping stage (Strathy Wood).  Eight cumulative 
viewpoints and four cumulative route receptors were considered.  The majority were 
predicted to have neutral to slight-moderate impacts (not significant).  Only two were 
predicted to have significant impacts: (1) Ben Griam Beg (cumulative viewpoint 188) where 
the proposed wind turbines together with Strathy North and Strathy Wood Wind Farms 
would be relatively close and appear as a prominent element in part of the view; and (2) a 
view from A836 near Borgie (cumulative viewpoint 289) where the proposed wind turbines, 
and those of Strathy North and Strathy Wood wind farms, would be seen on the skyline. 
 
3.38 Following advice from the Highland Council and Scottish Natural Heritage, the 2014 
Further Information Report simply reviewed four viewpoints at Ben Griam Beg; Strathy; 
Bettyhill; and the A836 east of Melvich.  Although there would be a reduction in the extent 
and turbine visibility as a result of the reduced numbers of turbines, there would be no 
change to the cumulative assessment provided in the 2013 ES Addendum. 
 
Scottish Natural Heritage’s position 
 
3.39 In 2007, Scottish Natural Heritage provided advice on the impacts of the proposal on 
the Kyle of Tongue National Scenic Area agreeing with the conclusion of the ES that there 
would not be a significant adverse effect on the integrity of the designated area90.  This 
remains Scottish Natural Heritage’s view.  Scottish Natural Heritage also advises that it 
does not consider that there would be a significant adverse effect on the integrity of the 
Assynt-Coigach NSA91. 
 
3.40 The 2007 response also confirmed that Scottish Natural Heritage considers that 
impacts on landscape character from the proposal would not be significantly adverse.  
Further, although concerned about the potential for the erosion and loss of distinctive 
regional landscape character arising from a series of wind farm proposals in the vicinity of 
the North Sutherland seaboard, and wider adverse impacts on the adjacent areas of 
regional character of West Sutherland and Caithness, it is not considered that the Strathy 
South proposal would result in a significant additional cumulative impact with other wind 
farms. 
 
3.41 Scottish Natural Heritage advised in 2013 that “although there will be substantial 
impacts on the landscape character of the development site and some neighbouring 
landscape character types, we consider that the proposal to be within the capacity of the 
landscape in which it is located.”  It further advised that the proposal would have significant 
impacts on the Ben Griam and Loch Clar Special Landscape Area, although it did not 
consider that there would be a significant adverse effect on integrity of the special 
landscape areas and its special qualities92. 
 
                                                 
88 2013 ES Addendum figures A9.26 and A9.62.  [CD 2.3] 
89 2013 ES Addendum figures A9.26 and A9.63.  [CD 2.3] 
90 Scottish Natural Heritage response dated 2 October 2007.  [SNH R-03] 
91 Scottish Natural Heritage procedure notice response dated 9 March 2015. 
92 Scottish Natural Heritage response dated 20 November 2013.  [SSE_14.09 or SNH R-04] 
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3.42 In 2013, it also recommended that the proposal would have significant visual impacts 
from Ben Griam Beg and there are likely to be similar significant visual impacts from Ben 
Griam Mor.  At that time, it recommended the removal of turbines 35, 36, 39 and 41 to 
reduce the apparent extent of the development from key viewpoints within the special 
landscape area and visual impact from the Ben Griam summits.  This recommendation was 
not the subject of an objection from Scottish Natural Heritage. 
 
3.43 Scottish Natural Heritage also cautioned in 2013 that “if Strathy South is consented, 
in combination with Strathy North and Strathy Wood, this will have a significant influence on 
the future capacity of the northern seaboard to accommodate further wind energy 
development.”  The opinion of Scottish Natural Heritage was that “the cumulative impact of 
the development in conjunction with Strathy North and Strathy Wood result in what will be 
seen as a single large wind farm of considerable extent, particularly along its north-south 
axis.” 
 
3.44 Scottish Natural Heritage confirmed that it has not objected to the proposal on 
grounds of the anticipated landscape and visual impacts and effects of the proposal, 
including anticipated cumulative impacts and effects93. 
 
The support group’s position 
 
3.45 The support group suggests that the proposed development would be located within 
a vast landscape.  The group acknowledge that turbines would be visible from the summits 
of Ben Hope, Ben Loyal, Ben Klibreck, Ben Griam Beg and Mor but suggest that the 
turbines would be fairly distant from most areas of habitation.  The development would be 
“virtually invisible” from Melvich and “on a distant horizon from Strathy” (where Strathy 
North wind farm would be in the foreground).  The visual impact would be slight and would 
not be sufficient to put off “Munro baggers” or “have any great effect on the more immediate 
delights of the Queen of Scottish Mountains” (Ben Loyal).  Very few, it is argued, venture up 
the Griams. 
 
The John Muir Trust’s position 
 
3.46 The John Muir Trust consider that the impacts on the Kyle of Tongue National Scenic 
Area need to be re-assessed by Scottish Natural Heritage to take account of cumulative 
impact and current national policy.  Furthermore, it is suggested that there was no expert 
validation by the council on landscape and visual impact.  Therefore, there was no basis to 
conclude that the impacts would be acceptable. 
 
3.47 There is no current landscape capacity assessment for the wider area of Sutherland, 
Caithness and Wester Ross nor is there any up to date spatial guidance that takes account 
of the cumulative impacts and fieldwork.  A full new cumulative impact assessment 
required. 
 
Wildland Limited Northern Estates’ position 
 
3.48 The objectors have a philosophical approach to sustainable land management that 
believes in the concept of “Natural Capital”.  They are fundamentally against the 
industrialisation of the most precious and largely unspoilt landscape in Scotland. 
                                                 
93 Scottish Natural Heritage responses dated 8 January 2015 [SNH R-05] and 9 March 2015. 
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3.49 The cumulative effect along with the associated infrastructure is considered by the 
objectors to be damaging to the long term sustainability of this beautiful wild land in 
Sutherland.  The cumulative effects on the northern estates have not been considered. 
 
3.50 The council has no landscape capacity study and therefore no objective framework 
to systematically and consistently assess the concerns of objectors. 
 
3.51 The rest of the estates’ response follows that of the John Muir Trust’s summarised 
above. 
 
Ms Patience’s position 
 
3.52 Ms Patience is a local resident opposed to the proposed development.  Ms Patience 
considers that to some the application site may appear empty and unproductive but she 
believes that it has a crucial role in our culture, heritage and in our environmental health.  In 
combination with other turbines Ms Patience believes that the proposed development would 
create a momentous change in the landscape that will never be erased.  An important 
environmental resource would be turned into an industrial landscape. 
 
3.53 Ms Patience has submitted a photomontage showing the previous 47 wind turbine 
proposal, together with proposals at Strathy Wood and Strathy North wind farms, from a 
viewpoint on the A836 to illustrate her landscape and visual impact concerns94. 
 
3.54 In addition, it is argued that the impact on The Forsinain Trail, developed by RSPB 
Forsinard, is a popular leisure, educational and community trail where turbines would be 
visible. 
 
Mr Batten’s position 
 
3.55 Mr Batten is an individual objector to the proposed development.  He believes that 
the applicant’s assessment of the impact from the summit of Ben Griam Beg does not 
encompass the more holistic experience of walking from the B871, traversing Ben Griam 
Mor and then climbing Ben Griam Beg, through a pocket of landscape of considerable 
wildness with longer-range views framed by Ben Hope and Ben Loyal to the west and 
Morven and Scaraben to the east. 
 
Reporter’s findings 
 
Environmental statements  
 
3.56 The applicant has provided several findings to support various iterations of the 
proposed development.  I am satisfied that the professional landscape architects (acting in 
accordance with their Institute’s code of conduct) carrying out the landscape and visual 
impact assessments did these in accordance with the Guidelines for Landscape and Visual 
Impact Assessment published by the Landscape Institute and the Institute for 
Environmental Management and Assessment, and carried out the assessments following 
the feedback from Scottish Natural Heritage and the Highland Council.  There is a degree of 
professional judgement required when making assessments, and although other parties 
                                                 
94 Submitted photograph. 
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may disagree with the findings, I consider them to be impartial and credible.  In addition, I 
consider that there is no need for any further re-assessment.  The responses from Scottish 
Natural Heritage and the Highland Council, and the opportunities provided to others to 
comment, are satisfactory. 
 
Landscape and visual context 
 
3.57 I note that the application site has undergone a dramatic landscape transition over 
the last 30 or so years.  The ploughing of peatland and the creation of coniferous forestry 
has modified the site from sweeping moorland to non-native dense woodland and access 
tracks.  This has created an alien landscape.  Consequently, I agree with all the parties that 
removal of the forestry is desirable.  The proposal to progressively restore the application 
site to active peatland would substantially benefit the landscape (this is not in dispute).  It 
would bring continuity to the sweeping moorland landscape character area (rather than the 
distinct contrast and visual interruption given by the existing forestry). 
 
Landscape impact 
 
3.58 The environmental statements starting from 2007 take the landscape character 
areas identified by Scottish Natural Heritage as a base to inform the assessment of 
potential landscape impact on smaller, and more specific, landscape character zones95.  
Therefore, the predicted moderate and moderate-slight impacts on upland plateau and 
raised bogs, and River Strathy valley landscape character zones (adjacent to the 
application site) relate to only a small (but distinct) part of the wider sweeping moorland 
landscape character area identified by Scottish Natural Heritage.  Furthermore, the 
predicted impact on the landmark peaks and foothills zone relates to a small part of a wider 
lone mountains landscape character area including Bienn a Mhadadh, and Ben Graim Beg 
and Mor, to the south of the application site. 
 
3.59 There would be areas of limited localised, but significant, impact where turbines and 
associated development would be within 1 kilometre of the identified landscape character 
zones.  The height of the turbines would, to some extent, reduce the impression of the open 
horizontal expanse of the restored peatland/moorland, and distract from the River Strathy 
valley form.  However, this would again only be for a limited area.  Overall, I consider that 
the localised landscape impact of the proposed development would not overly diminish or 
harm the landscape characteristics of the sweeping moorland or lone mountains landscape 
character areas (or appreciation of these).  The impacts would be limited to very distinct 
sub-landscapes of the overall landscape character areas. 
 
National scenic areas 
 
3.60 The proposed turbines would be visible from the west facing slopes of Ben More 
Assynt within the Assynt-Coigach NSA and Foinaven within the North-West Sutherland 
NSA.  However, the proposed turbines would only be visible for a limited extent within the 
NSAs, particularly from the summits of these hills.  There would be limited interaction 
between these slopes and the proposed development as seen in the zone of theoretical 
visibility mapping.  Furthermore, the considerable distance of over 35 kilometres between 
these slopes and the application site would mean that any visibility would be distant and the 
proposed development would be a small component of the overall landscape. 
                                                 
95 Landscape Character Areas – Figure 8.2 – 2007 Environmental Statement, Volume 3.  [CD 2.3] 
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3.61 On a sunny day with clear visibility I climbed to the summits of both An Caisteal and 
Beinn Bheag on Ben Loyal located within the Kyle of Tongue NSA.  I agree with objectors 
that from the summits the proposed turbines would be visible to the west.  I also note that 
the combination of the constructed Strathy North Wind Farm, the proposed Strathy Wood 
Wind Farm, and the proposed wind farm would provide a wind turbine array with a north-
south axis extending some 15 kilometres inland which would be visible from these summits.  
Furthermore, I noted from these elevated positions that the proposed turbines would be 
seen in the context of other wind turbines positioned at Bettyhill, Forss and Bailliehill.  
Although the proposed turbines would be visible, and would be seen in combination with 
other turbines, at over 15 kilometres away they would be a distant and a small component 
of the overall sweeping moorland landscape.  Other panoramic and spectacular views from 
An Caisteal and Beinn Bheag would contain no turbines from these summits.  The impact 
would be even less from the summit of Ben Hope located some 10 kilometres east of Ben 
Loyal and some 25 kilometres form the application site. 
 
3.62 Following my site visits to the application site and the surrounding area I consider 
that the proposed development would have very limited impact on the appreciation of the 
NSAs described above.  The proposed development would do little to distract from the 
scenic qualities, appearance and character of the Kyle of Tongue, Assynt-Coigach, and 
North-West Sutherland National Scenic Areas.  Therefore, the impact on NSAs would be 
acceptable. 
 
Special landscape areas 
 
3.63 I visited Strathy and its surrounding landscape, and climbed to the summits of both 
Ben Griam Beg and Ben Griam Mor, in clear conditions.  Again, I agree with the findings of 
the environmental assessments that there would only be a slight impact on the Farr Bay, 
Strathy & Portskerra Special Landscape Area (SLA) to the north of the application site and 
a moderate impact to the Ben Griam & Loch nan Clar SLA to the south of the application 
site.  The proposed turbines would be visible from some locations to the north where the 
constructed Strathy North Wind Farm would be seen in the foreground.  Although the 
density of turbines would increase there would be limited additional impact to the landscape 
qualities of the Farr Bay, Strathy & Portskerra SLA, particularly as the primary landscape 
characteristic is that of the northern coastline and not the inland moorland (albeit that the 
contrast between the two is of interest). 
 
3.64 The north facing slopes and summit of both Ben Griam Mor and Ben Griam Beg 
would have unobstructed views of the proposed development some 8.5 kilometres from the 
nearest proposed turbine.  Part of the charm of both the Ben Griam summits is their 
uniqueness in providing elevation in an area of extensive moorland.  The hills are prominent 
features in the landscape and provide panoramic views from the summits (previously 
attractive for defence but similarly attractive now for recreation).  The proposed turbines 
would introduce a further vertical and contrasting feature in the landscape which could, to 
some extent, compete with the Ben Griams.  I also consider that the removal of the 
commercial forestry (which introduces a stark contrast to the off-white proposed turbines 
shown in the visualisations) and restoration to the muted open moorland landscape would 
contribute to an improved composition and lessen the landscape impact of the proposed 
turbines.  Nevertheless, I find that the proposal would have a significant impact on the 
landscape qualities of the Ben Griam & Loch nan Clar SLA. 
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Roads, tracks and trails 
 
3.65 In relation to the main transport corridors in the surrounding area I agree with the 
applicant that there would be limited impacts along the Lairg to Tongue (A836); Tongue to 
Melvich (A836); and Helmsdale to Melvich (A897) roads.  Occasional glimpses to the 
proposed turbines would be possible along these routes.  However, when travelling along 
these routes the distance to the proposal, together with intervening and obstructive 
landscape features, and the surrounding scenic landscape would mean that there would be 
limited visual impact to drivers and passengers. 
 
3.66 There would be a visual impact from the scenic viewpoint at Bettyhill96.  At this point 
the nearest proposed turbine would be some 9.1 kilometres away.  The actual visual impact 
would be less than originally proposed as a result of changes in the numbers of turbines 
proposed with more prominent (and closer) turbines removed.  Although the turbines would 
occupy a relatively small proportion of the overall landscape composition from the 
viewpoint, they would obscure both Ben Griam Beg and Ben Griam Mor.  Consequently, the 
proposed turbines would reduce the scale of the landscape observed from this position and 
a viewer’s attention would be drawn to the turbines rather than the sweeping moorland 
vista.  Therefore, I agree with the conclusion that the visual impact at this location would be 
significant. 
 
3.67 The blades of the proposed turbines would be visible at a distance of 9.7 kilometres 
from the A836 near Borgie97; and the tips would be visible from Achargary along the 
B87198.  As these are main roads in the area most vehicles would be passing through these 
locations.  Due to the distance to the proposed turbines, the intervening landscape, and the 
transient nature of travel through these locations I agree with the applicant that although 
there would be a visual impact it would not be significant. 
 
3.68 Nothing suggests that there would be any negative impact from the proposed 
development on people travelling/visiting the Strathnaver Trail.  Similarly, there would be 
only a limited impact on those few travelling along Hill Track 344 (albeit a significant visual 
impact would occur on the approach to and if someone was staying at the Lochstrathy 
Bothy)99.  It is acknowledged by the applicant, and I agree, that there would be some 
significant visual impacts from the Forsinard Trail for limited sections. 
 
Summits 
 
3.69 As considered above in the landscape context I find that, although visible from some 
slopes and summits because of the distance to the proposed development, the proposal 
would not have any significant visual impact from Ben Hope, Ben Loyal, Ben More Assynt, 
or Foinaven.  Furthermore, I agree with the applicant that due to the extensive distance to 
the proposed turbines there would be very limited visual impact from the Ben Klibreck 
Munro over 20 kilometres away. 
 
3.70 There would be a significant visual impact from the summits of both Ben Griam Mor 
and Ben Griam Beg100 where the wind turbines would be immediately visible in the open 
                                                 
96 Viewpoint 9, figures 18-19, 2014 Further Information Report.  [CD 5.1] 
97 Viewpoint 3, figures 10-11, 2014 Further Information Report.  [CD 5.1] 
98 Viewpoint 5, figures 14-15, 2014 Further Information Report.  [CD 5.1] 
99 Viewpoint 8, figures 16-17, 2014 Further Information Report.  [CD 5.1] 
100 Viewpoint 1, figures 8-9, 2014 Further Information Report.  [CD 5.1] 
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moorland context when emerging onto the summits and looking north.  I appreciate that the 
turbines would only occupy part of the panoramic views; that their impact would lessen as 
the application site was restored to peatland (as the contrast against moorland would be 
less than that shown in the visualisations against the green forestry); and that the reduction 
in turbines would reduce the extent of the impact compared to that of the original proposal.  
However, the visual impact would remain significant for people climbing these hills. 
 
Residential / settlement impact 
 
3.71 There would be no inhabited individual residential properties in close proximity to the 
proposed development where occupants would incur any visual impact.  The proposed 
turbines would be visible from some locations to residents of, and visitors to, the nearest 
settlements of Strathy101 and Melvich102.  However, due to the limited locations where the 
turbines would be visible, and the presence of the Strathy North Wind Farm, I agree with 
the applicant that the visual impact from both these settlements would be minimal. 
 
3.72 Temporary visitors to the Lochstrathy Bothy would view the proposed turbines in very 
close proximity (within 200 metres).  Consequently, for those visiting that location would be 
a significant visual impact. 
 
Northern estates 
 
3.73 My findings above point to there being no significant landscape or visual impact from 
Ben Loyal.  I agree with the applicant that there would be very few instances where the 
proposed turbines would be visible from the Ben Loyal, Kinloch and Hope and Melness 
estates.  This considered with the extensive distance between these estates and the 
proposed turbines leads me to conclude that there would be no significant visual (or 
landscape) impacts arising from the proposal on these northern estates. 
 
Cumulative landscape and visual impact 
 
3.74 In relation to the proposed development there would be some sequential impacts 
along some roads where a series of wind turbine developments would be visible in 
sequence.  This would be particularly the case when travelling along the A836 between 
Tongue and Thurso passing the two Bettyhill turbines, then Strathy North Wind Farm (with 
Strathy Wood – potentially – and Strathy South wind farms further inland), then Bailliehill 
and Forss wind farms on either side of the road.  However, due to the distance between 
each of these developments, the intervening and extensive landscape, and existing 
presence of the Strathy North Wind Farm (which would be seen in the foreground of many 
views) I consider that any sequential landscape and visual impact would not be significant. 
 
3.75 The locations where significant landscape and visual impacts would occur as a result 
of the proposed development (the summits of the Ben Griams; the Bettyhill scenic 
viewpoint; the Forsinard Trail; and Hill Track 344 and Lochstrathy Bothy to a lesser extent) 
would be further influenced by the presence of both the Strathy North and Strathy Wood 
wind farms.  The combination of the three would (as expressed earlier) extend the north-
south array of turbines from close to Strathy to some 15 kilometres inland.  From the north 
and south this would have the effect of increasing the density of turbines.  From the east 
and west the effect would be to elongate the presence of the turbines within the landscape.  
                                                 
101 Viewpoint 4, figures 12-13, 2014 Further Information Report.  [CD 5.1] 
102 Viewpoint 13, figures 20-21, 2014 Further Information Report.  [CD 5.1] 
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Furthermore, the combination of these three wind farms would increase the visual impact 
from the A836 near Borgie to a significant level as turbines would become more prominent 
along the skyline.  From these locations I consider that there would be significant landscape 
and visual impacts. 
 
3.76 Scottish Natural Heritage’s response suggests that there would be limited capacity 
within the area to accommodate further wind turbine development than that proposed.  I am 
not in a position to address that matter as each proposal should be considered on its own 
merits depending on the circumstances presented at that time. 
 
Summary of findings 
 
3.77 The application site is positioned well in relation to the surrounding topography: a u-
shaped extended valley in which the proposed turbines would be relatively screened from 
much of the surrounding area.  The application site is not located in an area subject to any 
landscape designation.  There would be little impact on national scenic areas.  Significant 
localised landscape impacts would occur, as would other significant landscape impacts 
from a limited number of locations, including within one special landscape area.  There 
would be no significant landscape or visual impact from the identified northern estates.  
There would be very limited impact on residences.   Again, the significant visual impacts 
identified would be limited to a few locations.  The combination of the proposed 
development with the constructed Strathy North and proposed Strathy Wood wind farms 
would further emphasise existing significant landscape and visual impacts from various 
locations.
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CHAPTER 4: WILD LAND 
         
 
Evidence relating to wild land 
 
4.1 Key evidence relating to wild land includes: 
 

 Chapter 8 (landscape character)103 and associated figures104within the 2007 ES. 
 Chapters A8 (landscape character)105 and associated figures106 of the 2013 ES 

Addendum. 
 Written submissions in response to a procedure notice107 from: 

 
 The applicant108 109. 
 Scottish Natural Heritage110. 
 Ms Alexandra Patience (a local objector)111 112. 
 The John Muir Trust113. 
 Wildland Limited Northern Estates114. 

 
 Responses to the applicant’s written submissions on landscape and visual impact 

(advertised as further environmental information115116) from: 
 

 The John Muir Trust and Wildland Limited Northern Estates (combined)117. 
 Scottish Natural Heritage118. 
 Mr Peter Batten (an individual objector)119. 

 
Scope of evidence 
 
4.2 The 2007 ES included an assessment of indirect impacts upon wild land and the 
scope of the wild land assessment was agreed with Scottish Natural Heritage.  An 
assessment of the impact of the proposal on three Search Areas for Wild Land (SAWLs), 
located approximately located 13 km to 19 km from the application site, was included.  No 
objections were raised by statutory consultees in relation to the wild land assessment. 
 
4.3 Within the 2013 ES Addendum a wild land assessment was carried out, in 
consultation with Scottish Natural Heritage which advised to continue to use the SAWL 
                                                 
103 Chapter 8 of 2007 ES.  [CD 2.2] 
104 Volume 3 of the 2007 Environmental Statement.  [CD 2.3] 
105 Main Report of the 2013 ES Addendum.  [CD 4.2] 
106 Volume 3 of the 2013 ES Addendum.  [CD 4.3] 
107 Note of pre-examination meeting (procedure notice 1). 
108 Applicant’s response dated 9 March 2015. 
109 Applicant’s rebuttal dated 23 March 2015. 
110 Scottish Natural Heritage response dated 9 March 2015. 
111 Ms Patience written response dated 9 March 2015 and supporting photograph. 
112 Ms Patience’s rebuttals dated 31 March 2015 and dated 1 April 2015. 
113 John Muir Trust written response dated 9 March 2015. 
114 Wildland Limited Northern Estates response dated 9 March 2015. 
115 Correspondence confirming FEI requirement and advertisement. 
116 Correspondence confirming re-advertisement of Further Environmental Information. 
117 John Muir Trust and Wildland Limited Northern Estates response dated 29 May 2015. 
118 Scottish Natural Heritage response dated 28 May 2015. 
119 Mr Batten’s response dated 13 April 2015. 
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mapping as the basis for the assessment (and not draft Core Areas of Wild Land identified 
by Scottish Natural Heritage in 2013).  The assessment attracted no objections from 
statutory consultees or others. 
 
4.4 In June 2014, Scottish Natural Heritage identified 42 wild land areas considered to 
represent the most significant areas of wild land character in Scotland and these areas are 
therefore considered to be of national importance.  These wild land areas do not constitute 
designated landscapes but are recognised within Scottish Planning Policy (2014) as areas 
of significant protection within the wind farm development spatial framework.  Where a 
proposed wind farm is situated outwith a wild land area, the effects on wild land or 
wilderness qualities may be a relevant consideration. 
 
4.5 At the pre-examination meeting it was agreed that the matter of wild land could be 
addressed by means of written submissions.  The note of the pre-examination meeting 
(procedure notice 1) requested parties to provide information on areas of contention, as 
follows: “whether the impact of development on wild land (Ben Loyal and Halladale) would 
be acceptable.” 
 
4.6 In response to procedure notice 1, the applicant provided a detailed wild land review 
(March 2015) which was considered to constitute further environmental information as per 
regulation 13 of the Electricity Works (Environmental Impact Assessment) (Scotland) 
Regulations 2000 (as amended).  Consequently, the review was advertised with a statutory 
period given for comments.   
 
4.7 The submitted wild land review took account of the agreed Wild Land Areas (no 
longer search or core areas) identified by Scottish Natural Heritage.  It included an 
assessment of the proposed 39 wind turbines on both Wild Land Area 38 (Ben Hope-Ben 
Loyal, located to the west of the development) and Wild Land Area 39 (East Halladale 
Flows, located to the east of the development).  The review involved the assessment of 
mapping produced by Scottish Natural Heritage for the Mapping Scotland’s Wilderness 
Project and also knowledge gained through site survey, local knowledge and photography 
during the assessment work for the original 2007 ES and 2013 ES Addendum. 
 
The applicant’s position 
 
4.8 The 2007 ES included a wild land assessment (based on indicative wild land search 
areas prepared by Scottish Natural Heritage).  It concluded that with the exception of the 
high ground around Ben Loyal the impacts on wild land resources would be slight adverse 
to negligible, and not considered to be significant. 
 
4.9 The 2013 ES Addendum identified a medium magnitude of change to a localised 
study zone (Ben Hiel) within the larger Ben Hope Massif wild land search area, which would 
result in a moderate adverse impact.  “Apart from this localised area however, impacts on 
the wild land resource have been assessed as either slight adverse or negligible and, 
therefore, are not considered to be significant.”  Operational wind farms (and Strathy North) 
were considered in relation to cumulative impact on wild land.  Strathy North was consented 
in 2011 (now under construction) and was anticipated to have a slight adverse impact on 
the Ben Hope Massif wild land search area.  Once constructed, it is argued that the Strathy 
North wind farm would reduce the perceptual qualities which contribute to the Ben Hiel area 
wild land qualities and reduce the magnitude of change arising from the Strathy South 
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proposal.  The impact of the Strathy South proposal would therefore be less than moderate 
adverse (not significant). 
 
4.10 In response to the procedure notice the applicant, following current Scottish Natural 
Heritage guidance, provided a review of wild land within 40 km of the application site.  Five 
wild land areas were identified: Ben Klibreck – Armine Forest (35); Causemire – Knockfin 
Flows (36); Foinaven – Ben Hee (37); Ben Hope – Ben Loyal (38); and East Halladale 
Flows (39).  The 2013 ES Addendum considered that the effects on wild land areas 35 
and 36 would not be significant.  Wild land area 37 falls on the edge of the 40 km radius 
from the application site and at a greater distance than affected parts of wild land areas 35 
and 36.  Therefore, it is considered very unlikely that the proposed wind farm would have 
any significant effect on this wild land area. 
 
4.11 The applicant’s review anticipates that due to the distance of both remaining wild 
land areas (38 and 39) from the application site that the effects of construction, operation 
and decommissioning would remain the same throughout.  The review focusses on 
operational effects.  Other nearby wind farms (Strathy North located 3 km north of Strathy 
South, and under construction; and Baillie wind farm located some 5 km north-east of the 
East Halladale Flows wild land area, and operational since 2013) are identified. 
 
4.12 The review identifies that the Ben Hope – Ben Loyal wild land area (38) covers 
some 220 square kilometres to the south and west of the Kyle of Tongue and north of 
Altnaharra; and includes the prominent peaks of Ben Hope (Munro) and Ben Loyal 
(Corbett)120.  It is considered by the applicant to have an overall medium wild land quality.  
In relation to the impact of the proposed development the review suggests that “Strathy 
South would combine with Strathy North to create a joint cluster of wind turbines within the 
eastern landscape context.  These would be relatively distant and small especially when 
seen as a part of the large-scale expansive vistas obtained.”  There is potential for localised 
significant effects in discreet parts of the wild land area.  It is not considered that the 
proposal would produce significant effects on the Ben Hope – Ben Loyal wild land area as a 
whole. 
 
4.13 The East Halladale Flows wild land area (39) is identified as being north of Forsinard 
and south of Melvich extending west from Strath Halladale towards the railway line.  It 
covers an area of approximately 160 square kilometres121.  It is characterised by undulating 
moorland and low rounded hills in its western part leading to expansive peatland flows in its 
eastern half.  It is considered by the applicant to have an overall medium-low wild land 
quality.  In terms of potential impact the review considers that “the effect of Strathy South 
would be the extension of wind turbines to Strathy North within the western landscape mid-
ground context between the wild land area and the western mountains where coniferous 
plantation currently occurs, albeit as part of a wide expanse of large-scale open landscape.”  
There would be potential for localised significant effects to discreet areas of the East 
Halladale Flows wild land area.  However, the impacts are not considered to produce 
significant effects on the area as a whole. 
 
Scottish Natural Heritage’s position 
 
4.14 Scottish Natural Heritage provided advice on the anticipated effects of the proposal 
on wild land in responses from 2007, 2013 and 2015.  Scottish Natural Heritage does not 
                                                 
120 For location see figure 1 of Wild Land Review (March 2015). 
121 For location see figure 1 of Wild land Review (March 2015). 
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object as it considers that the effects of the Strathy South Wind Farm would not significantly 
affect the integrity or, or the qualities of wildness, in the East Halladale Flows wild land area 
(39).  It has not, and does not, object to the proposal on the grounds of its anticipated 
effects on qualities of wildness or on that wild land area.  In January 2015, it responded 
again that “there will be some additional adverse effects on this wild land area as a result of 
the Strathy South proposal increasing the presence and prominence of obvious human 
artefacts.  However, when considering the additional cumulative effects on this wild land 
area from surrounding wild farms (including the operational Baillie and consented Strathy 
North, together with applications at Limekiln and Strathy Wood) we do not consider that the 
additional effects as a result of the Strathy South wind farm will significantly adversely affect 
the qualities of the East Halladale Flows Wild Land Area”.122 
 
4.15 Furthermore, in responding to further environmental information it confirmed that “in 
our view, the effects of the proposal would not significantly adversely affect the wild land 
qualities of the Ben Hope – Ben Loyal wild land area (38) or any other wild land area”. 
 
The John Muir Trust’s position 
 
4.16 The John Muir Trust asserts that the wild land assessment by Scottish Natural 
Heritage needs to be updated to reflect national policy.  The Trust would have expected 
Scottish Natural Heritage to find that increasing the cumulative effects on the East Halladale 
Flows Wild Land Area would be a serious concern (as was the case in Limekiln wind 
farm123). 
 
4.17 An updated/comprehensive assessment and response on scheme specific 
cumulative wild land effects is needed from both the council and Scottish Natural Heritage 
as a result of updates to national policy and advice. 
 
4.18 The Trust asked Dr Steve Carter of the Wildland Research Institute at Leeds 
University to produce a plan showing the combined visibility of Strathy South and Strathy 
North wind farms.  The visual effects extend to all four nearby wild land areas (35, 36, 38 
and 39).  This illustration does not consider other relevant wind farms still in the consenting 
process – Strathy Wood, Sallachy, Gelncassley, and Greag Riabhach.  It is clear that 
existing mapped wild land requires “strengthened protection”.  The combination of Strathy 
North and Strathy South wind farms would give rise to significant adverse landscape and 
visual effects and significant adverse effects on wild land.  It is not credible to assert that the 
proposed turbines some 16 km away would be relatively distant and small. 
 
4.19 The applicant’s response to the procedure notice concedes that there would be 
significant effects on certain views or areas of wild land.  The Trust questions the 
methodology used in the applicant’s wild land review (March 2015).  It is understood that 
the variation in quality of the wild land within a wild land area is irrelevant when considering 
effects.  It is the whole of the wild land area that is protected.  Further, although suggested 
by the applicant, there is no integrity test for wild land effects.  The impact on wild land is 
considered to be contrary to national policy.   
 
Wildland Limited Northern Estates’ position 
 
                                                 
122 Scottish Natural Heritage response dated 8 January 2015.  [SNH R-05] 
123 Note: the Limekiln Wind Farm has been refused consent by Scottish Ministers. 
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4.20 Wildland Limited Northern Estate’s position follows that of the John Muir Trust set out 
above. 
 
Ms Patience’s position 
 
4.21 Further to Ms Patience’s landscape and visual impact concerns, she suggests that 
the proposal would seriously compromise the ability to connect people with Scotland’s last 
Great Wilderness. 
 
Mr Batten’s position 
 
4.22 Attention is drawn to Mr Batten’s position summarised in the landscape and visual 
impact chapter above (see paragraph 3.55). 
 
Reporter’s findings 
 
4.23 Wild land policy in Scotland has developed since the proposed development was 
submitted in 2007 and subsequently modified.  Scottish Natural Heritage and the Highland 
Council have been involved in the scope of the assessments conducted by the applicant 
and have provided responses on the conclusions reached in relation to wild land.  Both 
these parties have also been involved in further written submissions on wild land as part of 
the public inquiry process.  In such circumstances, there is no reason to require further re-
assessment of the conclusions on wild land impacts by these parties. 
 
4.24 I can find no reference to an “integrity test”, where either the quality of a part of a wild 
land area or a percentage of an area of wild land are assessed against that affected by 
development, in national policy. 
 
4.25 Scottish Planning Policy advises that development may be appropriate within areas 
of wild land identified in the 2014 Scottish Natural Heritage mapping in some circumstances 
(although the document considers that there is “little or no capacity to accept new 
development” in these areas124).  In the current proposal, no development is proposed 
within an area of wild land. 
 
4.26 Within the landscape and visual impact chapter I acknowledge that the proposed 
turbines, together with those proposed at Strathy Wood and those under construction at 
Strathy North, would be visible from the summits and slopes of Ben Hope, Ben Loyal, Ben 
Klibreck and Foinaven.  These locations are within the Foinaven – Ben Hee (area 37); Ben 
Hope – Ben Loyal (area 38); and Ben Klibreck-Armine Forest (area 35) wild land areas.  
There would also be discrete locations within the wild land areas at Causeymire-Knockflin 
Flows (area 36) and East Halladale Flows (area 39) where the turbines would be visible. 
 
4.27 I agree with the applicant’s conclusion that the proposed development would not 
harm the character or qualities of these wild land areas.  The application site is some 
considerable distance from each of these areas, with intervening landscape features, 
meaning that in the limited instances where turbines would be visible they would appear 
distant and as a small component of the overall landscape. 
 

                                                 
124 Scottish Planning Policy, Scottish Government, paragraph 200.  [CD_7.2] 
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4.28 It is also significant that many of the locations where the proposed development 
would be visible from wild land areas currently include views to the Strathy North Wind 
Farm, Baillie Wind Farm, Forss Wind Farm and the two turbines at Bettyhill.  I understand 
the concerns of the John Muir Trust in relation to an incremental creep of wind turbines 
visible from wild land areas.  However, in this instance I do not consider that the addition of 
the turbines proposed would introduce significant adverse landscape and visual impacts to 
the detriment of wild land areas.  My findings on this issue are supported by Scottish 
Natural Heritage’s lack of objection on this matter. 
 
Summary of findings 
 
4.29 The proposed development would be visible from some limited parts of mapped wild 
land areas.  However, the discrete nature of these views; the distance to the turbines; and 
the presence of existing wind turbine development mean that there would be no significant 
adverse impact on areas of wild land.
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CHAPTER 5: IMPACT ON ORNITHOLOGY 
         
 
Evidence relating to the ornithological impact 
 
5.1 Key evidence relating to ornithological impacts includes: 
 

 Inquiry statements from the applicant125; SNH126; and RSPB Scotland127. 
 Topic papers from SNH128 and RSPB Scotland129. 
 Precognitions from the applicant130; SNH131 132; and RSPB Scotland133. 
 Responses to further environmental information from SNH134 and RSPB 

Scotland135. 
 Legal submissions from the applicant136; SNH137 and RSPB Scotland138. 
 Written submissions (on hen harrier and red-throated diver) from the applicant139; 

SNH140 and RSPB Scotland141. 
 Closing submissions from the applicant; SNH and RSPB Scotland. 

 
Scope of evidence 
 
5.2 At the pre-examination meeting it was agreed to hold inquiry sessions on 
ornithological matters.  Inquiry statements were required with the inquiry session initially 
arranged for March.  However, due to the requirement to advertise further environmental 
information related to ornithological matters the inquiry session was re-arranged and held in 
June 2015. 
 
5.3 Representations, see paragraph 1.18, commented that the proposal would cause 
minimal environmental impact, while others expressed the following objections: 
 

 The proposal would have a detrimental impact on hen harrier. 
 There would be a negative impact on Caithness and Sutherland Peatlands SPA 

qualifying species, namely: golden eagle; hen harrier; red-throated diver; merlin; 
European golden plover; dunlin; common greenshank; and black-throated diver. 

 There would be a negative impact on other bird species, namely: whooper swan; 
white-tailed eagle; osprey; fieldfare; redwing; red-backed shrike; brambling; 
common crossbill; peregrine falcon; and snow bunting. 

                                                 
125 Applicant’s inquiry statement.  [Not published online due to sensitive data.] 
126 SNH’s inquiry statement.  [Not published online due to sensitive data.] 
127 RSPB Scotland’s inquiry statement.  [Not published online due to sensitive data.] 
128 SNH Topic Paper. 
129 RSPB Scotland Topic Paper. 
130 Applicant (Dr Dargie; Dr Zisman (hen harrier); Dr Zisman (habitat management); Martin Scott (greenshank); Martin 
Scott (red-throated diver); Dr Grant) Precognitions. 
131 SNH (Dr Greg Mudge) Precognition. 
132 SNH (Dr Andrew Douse) Precognition. 
133 RSPB Scotland (Dr Alan McCluskie) Precognition. 
134 SNH response dated 28 May 2015. 
135 RSPB Scotland response dated 29 May 2015. 
136 Applicant’s legal submission rebuttal. 
137 SNH’s legal submission response. 
138 RSPB Scotland’s legal submission. 
139 Applicant’s responses dated 16 July 2015 and 26 June 2015. 
140 SNH response dated 14 July 2015.  [Not published online due to sensitive data.] 
141 RSPB Scotland’s response dated 14 July 2015.  [Not published online due to sensitive data.] 

239



 

WIN-270-2 50  

 
Applicant’s position 
 
5.4 As a preliminary point, before addressing issues of relevance to the weighing of 
evidence, while acknowledged that Mr McKenzie appeared on behalf of both SNH and the 
Highland Council (THC) at the inquiry, throughout these submissions reference is made 
only to SNH.  Although THC has the status of statutory objector, there were no witnesses 
from THC and its policy objection depends upon SNH making good its objection in 
evidence.  This is clear from THC’s letter of objection of 16 June 2014 to the Energy, 
Consents and Deployment Unit, and also from the terms of the covering email that was sent 
with the objection.  In the letter it is stated that “the Committee determined that the Council’s 
response to this consultation was ‘to object to the application on the basis of the concerns 
highlighted by Scottish Natural Heritage, thereby the proposal was contrary to the Council’s 
Highland-wide Local Development Plan, Policies 57 (Natural, Built and Cultural Heritage) 
and 67 (Renewable Energy)’”. 
 
5.5 With the benefit of hindsight, it was submitted that it was apparent that prior to the 
commencement of the inquiry session I had correctly identified the main issues of 
controversy and of apparent concern to SNH and RSPB Scotland.  In procedure notice 3 
(revised), there are listed the topics upon which I wished parties to focus in their written 
evidence, and in examination in chief and cross-examination at the inquiry session.  Once 
again this resulted in the debate in evidence at the inquiry session focussing on the matters 
that underlie the objections from SNH and RSPB Scotland (hereinafter referred to 
collectively as “the objectors” where appropriate).  The SNH objection has been maintained 
in respect of two species (red-throated diver and greenshank), and the RSPB Scotland 
objection relates to both those species and an additional two species that are not of 
concern to SNH (hen harrier and wood sandpiper).  While the inquiry session demonstrated 
that the topics identified in the procedure notice, do indeed underlie the objections based on 
perceived ornithological impacts, the general observation that can be made at the outset of 
these submissions is that the main area of contention was the degree of certainty that can 
be afforded to predictions of the potential impacts on these species.  In that regard, it is 
suggested by the objectors that in relation to the issues identified that there is underlying 
uncertainty in relation to particular species in the environmental information and inquiry 
documents produced by the applicant. 
 
5.6 RSPB Scotland makes much of the fact that it has been consistently opposed to the 
project since it was first mooted in 2003, before it even had sight of the considerable 
environmental information that has been collated over an 11 year period.  This 
consideration does not weigh in favour of RSPB’s position but rather weighs against  
it because it serves to confirm that there has been no objective consideration of the 
applicant’s environmental information. 
 
5.7 A considerable array of highly technical productions has been submitted, and there 
have been in depth technical and scientific discussions on matters in relation to surveys, 
collision risk modelling, species’ behaviour and habitat management.  The number of issues 
and degree of alleged uncertainty varies depending upon the species under consideration 
and the attitude of the particular objector.   
 
5.8 In addressing the central issue of whether the predicted impacts in respect of each of 
the four qualifying species must necessarily lead to the conclusion that the grant of the 
statutory consents to authorise the construction and operation of the proposed wind farm 
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would result in a breach of Scottish Ministers obligations to protect the qualifying species of 
the Caithness and Sutherland Peatlands Special Protection Area (“the SPA”). 
 
5.9 Before embarking upon this process, given the centrality of the concept of “certainty” 
for the consideration of legal and ornithological points of dispute, it is considered helpful to  
summarise the nature/categories of resources/evidence available to establish the 
prerequisite level of certainty upon which Scottish Ministers may depend.  All of the different 
types of evidence relied upon by the applicant have been referred to by the applicant’s 
witnesses during the inquiry and in their written evidence, and, underpin their conclusions.  
The nature and sources of evidence that provide the applicant’s witnesses with sufficient 
confidence in their prediction of impacts are from: 
 

 Published/peer-reviewed literature. 
 “Grey” literature. 
 The ability to draw on first-hand practical experience both in terms of knowledge of 

the site and use of the site by the qualifying species, and, the design and 
implementation of habitat management plans. 

 The applicant’s proven ability and track record in resourcing the successful 
implementation of mitigation measures and habitat management plan in fulfilment 
of planning obligations, combined with knowledge of the specific mechanisms that 
need to be in place (through conditions) to ensure there is independent external 
over-sight of management, with sufficient flexibility to ensure the habitat 
management plan achieves the necessary outcomes (for example, the ability to 
respond to monitoring results, new evidence or management requirements). 

 
5.10 In relation to the first category of evidence neither SNH or RSPB’s witnesses 
suggested that the applicant’s ornithological evidence omits any published scientific 
evidence of significance, which might lead to a different expert opinion to that stated in 
evidence by the applicant’s experts.  Equally, there is no suggestion that the applicant has 
been anything other than exhaustive in its attempts to identify, review and take account of 
the full range of grey literature.  In fact, considerable effort has been made to avail the 
inquiry with all relevant post-construction monitoring results that it has been feasible to 
extract and produce that is of relevance to the qualifying species in dispute.  Evidence from 
post-construction monitoring provides an important source of grey literature and greatly 
enhances an understanding as to the interaction of certain species with wind turbines.  In 
that regard, it should be appreciated that the applicant has attempted to furnish the inquiry 
with all relevant information from constructed and operating wind farms that it has been able 
to access, and that no stone was left unturned to bring relevant evidence forward, right up 
to the inquiry, including evidence of red-throated diver breeding adjacent to Strathy North 
Wind Farm, which has been under construction. 
 
5.11 The latest post-construction monitoring results from Causeymire Wind Farm could 
not be provided because SNH were not amenable to the applicant’s request to submit this 
newly released greenshank-related post-construction monitoring data.  While the 
information was not produced until the start of the inquiry, it was explained that the helpful 
agreement of RWE Innogy (Causeymire’s operator) had only been secured for the release 
and production of this new information.  Because the applicant had adopted an attitude of 
providing to the inquiry such relevant evidence that could inform judgement whenever it 
became available, SNH’s unwillingness to allow this 10-year post-construction dataset to be 
submitted is disappointing; not least because it relates to the same SPA as Strathy South.  
Furthermore, as SNH participates in the wind farm’s Habitat Management Steering Group 
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(and has done since its inception in 2004), this position was frustrating for the applicant, 
given the emphasis SNH places on the “independence” of evidence and the fact that it must 
have been aware of the existence of the data. 
 
5.12 Nonetheless, the applicant acknowledges the commendable advances in scientific 
understanding that have been achieved through all parties bringing into the public domain 
important new evidence, by presenting to the inquiry peer reviewed and grey literature.  
Whilst there are obviously matters in dispute, primarily on the level of certainty that can be 
taken from this evidence, a number of notable advances have been made in terms of 
scientific knowledge.  Not least the proposed modification to the avoidance rate for red-
throated divers and the robust distance detection adjustments for greenshank, and the 
habitat suitability modelling for this species.  Many of these findings will go on to be 
published, and indeed, it will not be a surprise to know, further important data have 
emerged since the inquiry session closed over the 2015 breeding season, with further 
monitoring at Achany, Strathy North, South, and Griffin, being examples.  While this 2015 
data has not been produced, it should be acknowledged that the information available to the 
applicant from its post-construction monitoring at operational wind farms has been made 
available to the applicant’s witnesses.  This was apparent from the discussion in the RPS 
inquiry reports of experience elsewhere, and, the references to experience at other sites 
that were provided by all three of the applicant’s witnesses during their evidence at the 
inquiry session. 
 
5.13 The significance of much of this peer reviewed and grey literature that is relied upon 
by the applicant’s witnesses is that it is informed by first-hand experience possessed by 
either the applicant and/or the applicant’s expert witnesses who have given evidence at the 
inquiry session.  In terms of the first-hand experience that either a party to the inquiry or a 
witness can lay claim to, there are some important points to be made in relation to the 
applicant’s evidence.  It is highlighted from the evidence of the applicant’s experts, the 
breadth and nature of first-hand experience on which the applicant’s witnesses were able to 
draw.  In their evidence, both Mr Scott and Dr Zisman reflected on their respective years of 
experience determining survey requirements for, and assessing the sensitivity of, sites for 
wind farm developments.  Both Dr Zisman and Mr Scott have the benefit of undertaking 
these duties working for RSPB as Conservation Officers for seven years each, and dealing 
with upland wind farm applications within and adjacent to other peatland SPAs. 
 
5.14 Through subsequent roles as professional ornithologists, this first-hand experience 
has been further supplemented by direct and prolonged participation in post-construction  
bird monitoring at operational wind farms for a range of wind farm developers.  As can be 
appreciated, through delivering over 10 years continuous Ecological Clerk of Works inputs 
for wind farms under construction, including Strathy North, Dr Zisman and the other 
ornithologists at RPS who are involved in this work, bring additional significant first-hand 
insights in the avoidance of disturbance to breeding birds during wind farm construction.  
Moreover, this is experience gained in the same area as the proposed Strathy South Wind 
Farm site, involving the same SPA and the same qualifying species.  Mr Scott has 
emphasised through his report the considerable survey effort at Strathy South over the 
years, and it is self-evident that the evidence of all of the applicant’s witnesses who gave 
evidence on ornithological issues was informed by that experience in and around the 
application site142. 
                                                 
142 RPS (2015) An Assessment of Survey Effort at Strathy South Wind Farm: Concluding ‘Beyond Reasonable Doubt’ 

Compared to Other Developments. Unpublished Report. [SSE_11.133] 
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5.15 While Dr Grant is currently employed as the Principal Ornithologist at Royal 
Haskoning DHV, over the period 2011 to 2014, Dr Grant worked in consultancy with RPS.  
Over that period of time he was leading and contributing to a wide range of projects that 
involved the assessment of potential effects on SPAs from, primarily, renewable energy 
development.  It was over that period of time that the ES addendum was produced and the 
Further Environmental Information in respect of the reduction in turbine numbers to 39.  Dr 
Grant explains in his precognition that prior to joining consultancy in 2011, he worked in 
RSPB’s Conservation Science Department for over 18 years, where he was a Principal 
Conservation Scientist leading its UK upland research.  Of direct relevance to his evidence 
to this inquiry is the applied research that he carried out on declining bird species in, 
amongst other areas, the Flow Country.  Having regard to the nature of the objection from 
SNH and RSPB Scotland as to the collision risk to greenshank, the applicant places 
particular emphasis on Dr Grant’s expertise in survey and experimental design and in 
advanced statistical analysis and modelling techniques. 
 
5.16 Dr Grant is a widely published peer-reviewed research scientist and a number of his 
co-authored reports were produced to the inquiry.  Neither SNH nor RSPB Scotland 
challenged his expertise on moorland breeding birds, generally, or more specifically, in 
relation to breeding waders such as greenshank.  Indeed, to the credit of Dr McCluskie 
during his evidence-in-chief on the last day of evidence in relation to the weight to be 
attributed to the Furness and Trinder alternative collision risk modelling, he entirely 
unexpectedly volunteered to the inquiry that he held Dr Grant in high regard, considered 
him to have an excellent publication record and that he regarded him as “a very serious 
scientist”. 
 
5.17 In contrast, whilst the technical knowledge of both of the objectors’ ornithological 
expert witnesses, Dr Douse and Dr McCluskie for SNH and RSPB respectively, is certainly 
acknowledged, to their credit both were willing to accept the limits of their practical 
experience of monitoring wind farm and bird interactions, and absence of experience in 
relation to wind farm construction itself.  It is also submitted that there can be absolutely no 
comparison as to their level of detailed knowledge of the site, and the use made of the site 
and the study area by the qualifying species in dispute, when compared to the totality of site 
visits carried out by RPS personnel, and personally by the applicant’s expert witnesses. 
 
5.18 Dr Douse confirmed in cross-examination that prior to preparing his topic paper and 
precognition for the inquiry, he had carried out five site visits.  These site visits were spread 
over the period from 2013 and March 2015.  The three site visits in 2015 were limited to the 
footprint of the proposed wind farm and buffer area.  He advised that on 4 earlier site visits 
he had visited viewpoints.  Dr Douse advised that on all 5 occasions that he visited the site 
he had experienced difficulty locating viewpoints and he was not always sure he was at the 
right location.  He acknowledged that the applicant and its advisers had on more than one 
occasion offered to carry out an accompanied site visit for the purposes of addressing the 
concerns that SNH had expressed in relation to the vantage point survey, but that on each 
occasion that offer was rejected.  The poor understanding that Dr Douse has in relation to 
the vantage points affects his ability to appraise properly vantage point coverage.  This 
example from the detailed technical evidence is put forward as this stage of the submission 
in order to illustrate the point emphasised in this section.  The point being that the weight to 
afford to the judgement of, and evidence from, the different expert witnesses that each of 
the parties have lead, must necessarily vary depending upon the nature of their own first-
hand experience. 
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5.19 Similarly, Dr McCluskie was not led as an expert witness by RSPB Scotland because 
he possessed detailed knowledge of the site and its environs; as was apparent from the 
very limited amount of site specific evidence given by him.  The topic paper that he 
prepared143 is made up largely of evidence that is generic in nature and drawn almost 
exclusively from a range of scientific papers that are not directly related to Strathy South 
and relate to general issues of methodology; rather than providing a critique of the bespoke 
methodologies devised by RPS, and Dr Grant, for the assessment work at Strathy South. 
An example of which being the distance detection correction for the collision risk modelling 
work carried out for greenshank.  The discussion in relation to each of the four qualifying 
species of concern to RSPB is also made up of large amounts of generic evidence.  The 
“Species Accounts” contain uncontroversial descriptions of the species, their habitat 
selections, distribution and abundance, legal and conservation status, breeding biology, 
survival/longevity, flight, and interaction of the particular species with wind farms.  At the 
end of each section dealing with each of the species, there is a short discussion on “project 
specific issues”, ending with a conclusion that specifies the particular concern that is said to 
give rise to uncertainty followed by a negative assessment against the conservation 
objectives. 
 
5.20 In relation to the two species that also form the basis of the SNH objection, 
greenshank and red-throated diver, the alleged uncertainties from alleged defects in the 
survey work are essentially the same as some of those relied upon by SNH in its 
consultation responses maintaining objection to the project.  Although RSPB Scotland does 
not acknowledge that it is dependent upon SNH making good in evidence the grounds of 
objection set out in its statutory consultation responses, just as THC is, the reality of the 
situation is that it does not offer up any site specific evidence of its own in respect of 
greenshank and red-throated divers.  This was reflected in the approach taken to the cross-
examination of the applicant’s witnesses in relation to these two species.  Consequently, if 
SNH’s concerns and alleged “uncertainties” are considered to be without foundation then 
RSPB Scotland has no site specific scientific evidence of its own to support the conclusions 
stated in the Topic Paper and Dr McCluskie’s precognition.  It was only in relation to hen 
harrier and wood sandpiper that RSPB Scotland gave its own evidence.  The focus of the 
cross-examination of RSPB’s witness, reflected the particular area of expertise that he had 
in relation to hen harrier. 
 
5.21  In closing submission, RSPB Scotland seeks to make much of the fact that the 
cross-examination of Dr McCluskie was restricted to the qualifying species in respect of 
which he has acknowledged expertise.  Paragraph 4.5 of the closing submissions for RSPB 
Scotland appears to consider that the decision not to cross-examine Dr McCluskie on other 
sections of his evidence “on red-throated diver, wood sandpiper, greenshank (excluding 
modelling) and proposed habitat management” is something that weights in its favour.  
There are a number of generic issues that were addressed in Dr McCluskie’s cross-
examination.  His evidence in relation to those issues rendered unnecessary certain more 
detailed lines of cross-examination. 
 
5.22 Dr McCluskie was questioned by the applicant as to the reasons for RSPB Scotland 
disagreeing with SNH and challenging its decision in relation to particular developments 
and/or impacts on different qualifying species.  In response, Dr McCluskie agreed that 
generally RSPB Scotland takes a more precautionary approach to both onshore and 
                                                 
143 RSPB Scotland Topic Paper – Dr McCluskie.  [RSPB D23] 
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offshore wind farm development.  This concession removed the need to cross-examine Dr 
McCluske in detail on wood sandpiper.  His explanation for this difference in approach was 
the difference in opinion between the two organisations as to how to approach the issue of 
“uncertainty”; as submitted through the applicant’s legal submissions there is simply a 
differing lack of understanding and confidence on the part of both objectors, as to what 
constitutes “certainty” for the purposes of an appropriate assessment.  In the applicant’s 
submission this is apparent in the conclusions that RSPB Scotland reach in respect of the 
two qualifying species that RSPB Scotland maintain an objection to but SNH has removed 
its objection; namely hen harrier and wood sandpiper.  As already submitted, there is no 
site specific scientific evidence that RSPB Scotland has produced that underpins the 
arguments of Dr McCluskie on greenshank and red-throated diver.  In relation to those 
species, RSPB Scotland is riding on the back of SNH.  All of those considerations informed 
the decision not to cross-examine Dr McCluskie on anything other than hen harrier in that it 
was accepted that he had a particular expertise in relation to that species. 
 
5.23 Separately, a basic rule of advocacy is not to give a witness the opportunity in cross-
examination to give evidence not already provided in written evidence before the inquiry, 
and, in respect of which no notice has been given.  It was submitted that by the stage of 
cross-examination the opinion of the expert stands or falls on the supporting evidence that 
has been produced.  This is particularly so at a public inquiry where the whole procedure is 
set up to ensure openness and fair notice.  A line of cross-examination that is based upon 
putting to the witness what is not in the witness’s evidence is potentially an invitation to fill 
those gaps (depending upon the particular reporter and the dynamics of the inquiry).  
Hence, this submission deals with those issues not put to Dr McCluskie.  Other issues not 
dealt with in submission are not considered to be material to the outcome of the application. 
 
5.24 On matters of judgement it is relevant that Dr McCluskie’s particular expertise is in 
relation to raptors and issues related to their persecution.  In Appendix 2 of the RSPB 
Scotland Inquiry Statement, the biography for Dr McCluskie is produced and it is referred to 
at the beginning of his precognition.  From that biography it is apparent that much of his 20 
years of experience has been spent on “examining predatory species and human conflict”, 
which as he confirmed in cross-examination was centred upon the persecution of hen 
harrier.  It is therefore not surprising that his evidence-in-chief focussed on “Betty” the bird 
from northern England, from which it was apparent he had a particular interest in the 
persecution of birds from northern England.  Persecution of hen harriers was very much the 
focus of his evidence; which is perhaps not surprising given that he has spent much of the 
past 20 years examining that issue.  He currently has responsibility in relation to the 
potential impacts on seabirds from offshore wind farms, which is obviously irrelevant to the 
issues that are of relevance.  Dr Douse tells us in his topic paper of his broad experience 
and involvement in researching the effects of wind farm development and their effects on 
birds, and collision risk modelling. 
 
5.25 In terms of the applicant’s first-hand experience, it is one of the UK and Ireland’s 
primary developers of wind farms.  Its construction and operational teams therefore bring in-
depth first-hand experience of managing the environmental issues that arise from building 
and operating wind generating stations, and also, through the involvement of specialist 
professionals, implementing forest removal and, through SSE’s ecological team and 
consultants, implementing habitat management plans at its operational sites (including 
Strathy North). 
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5.26 During the inquiry sessions and in the objectors’ legal submissions reference was 
made to the case of ‘Sustainable Shetland v Scottish Ministers and the Viking Energy 
Partnership’, which concerned the proposed Viking Wind Farm on mainland Shetland.  As a 
consequence of the validity of the decision ultimately being upheld by both the Inner House 
and the Supreme Court, the applicant is now also embarking on the extensive peatland 
restoration and wader habitat enhancement on Mainland Shetland, enabled by the Viking 
Wind Farm.  The implementation of that section 36 consent and delivery of the habitat 
management plan will serve to further the applicant’s already comprehensive first-hand 
construction, environmental and operational experience that contributes to the high level of 
confidence that Scottish Ministers can have in the evidence and scientific opinion provided 
by the experts when reaching their conclusions as to the nature of the predicted impacts.  
Equally, when the Scottish Ministers come to undertake their appropriate assessment it is 
submitted that they too have a sound basis for placing greater weight on the scientific 
evidence provided by the applicant than the objections from SNH and RSPB Scotland. 
 
5.27 Before turning to the legal submissions, there is comment to be made on a quasi-
legal issue that features in both objectors’ submissions.  The reason to address it ahead of 
the legal submissions is that it raises two different issues.  Both objectors argue that it is for 
the applicant to demonstrate that there would not be an adverse effect on the integrity of the 
SPA when assessed against the conservation objectives.  For two different reasons it was 
submitted that this approach is simplistic and fallacious for the purposes of determining 
where the onus of proof lies in relation to the issues before Scottish Ministers.  One is an 
issue of substantive law and one is essentially an issue of procedure (albeit founded in law 
related to the procedure that applies to appropriate assessment but also in the Scottish 
Government’s practice).  The issue of substantive law relates to an understanding of the 
well-known authority from the European Court of Justice as regards the question of 
“certainty”, which RSPB Scotland refer to as the reversal of the burden of proof.  It is 
addressed in detail in legal submissions in the following section.  The procedural issue 
relates to the assertions in both objectors’ closing submissions that the question of certainty 
has to be determined solely on the evidence submitted to the inquiry.  By virtue of the fact 
that it is for the competent authority to make the decision as to whether or not the project 
would adversely affect the integrity of the SPA, and the applicant’s obligations are restricted 
to providing information for the appropriate assessment, following submission of this report, 
it remains open to the Scottish Ministers to request further information from the applicants.  
There is support for this submission that this inquiry does not necessarily mark the end of 
the applicant’s contribution to the process of appropriate assessment from the decision-
making process in relation to the newly consented offshore wind farms in the Outer Firth of 
Forth that have implications for a number of different Firth of Forth SPAs.  In that case the 
competent authorities obtained their own scientific evidence before making a decision. 
 
Legal framework and relevant policy 
 
5.28 It was made clear in procedure notice 3 (revised), at paragraph 20, that I was 
concerned to ensure that the parties addressed in evidence the issue of assessment  
against designations and appropriate assessment.  Although an assessment of the 
ornithological impacts in respect of the relevant Natura designations is addressed later, in 
order to avoid repetition this section discusses the generic issues that will be of relevance to 
that assessment and the overall conclusions.  Referring here primarily to the legal and 
policy issues that will be of relevance for the purposes of reaching conclusions as to the 
materiality (in terms of decision-making) of the predicted impacts on qualifying species.  
While it is intended to address the factual and scientific evidence of relevance to an 
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assessment in respect of the SPA designation in the sections dealing with the individual 
species, in order to avoid repetition the general legal principles are discussed in this 
section.  Thereafter, the legal principles will be applied at the conclusion of each “species 
specific” section and referred to again where relevant in drawing overall conclusions.  This 
approach is preferable to that of SNH where “assumed” conclusions on technical and 
scientific issues that were the subject-matter of most of the debate in evidence at the 
inquiry, are simply imported into the discussion of legal principles.  That approach creates a 
misleading impression as to how the law should be applied. 
 
5.29 There can be no doubt from the debate at the inquiry session that the designation of  
central importance to the outcome of this application relates to the Caithness and  
Sutherland Peatlands Special Protection Area (“the SPA”).  This boundary of the SPA is 
contiguous with the boundary of the Caithness and Sutherland Peatlands Special Area of 
Conservation (“the SAC”)144.  It is not disputed that the application site, with the exception of 
a short length of access track, is not within either the SPA or the SAC. 
 
5.30 On the basis that the applicant is critical of the legal submissions made by SNH and 
RSPB Scotland in relation to the relevance of the Natura designations to the development 
of the application site, I was invited to make very specific findings as to the relationship 
between the proposed development site and the areas of land covered by the European 
designations.  In particular, I was invited to draw a distinction between development sites 
within a Natura site and those outwith the designated site, for the purposes of reaching 
conclusions regarding the conservation objectives for the Natura site that have as their 
underlying premise the protection of existing habitat within the designated site that supports 
the qualifying species of the SPA.  The closing submissions from both SNH and RSPB 
Scotland suggest that the habitat within the application site boundary should be treated as 
though protected under a relevant Natura designation.  This is not the case. 
 
5.31 The discussion of relevant legal principles within this section is principally confined to 
the topic of ornithological impacts and is relevant to the assessment against the 
conservation objectives of the SPA.  The evidence and post-inquiry legal submissions 
submitted on behalf of RSPB Scotland, confirm that the legal framework of greatest 
relevance to the outcome of this section 36 application is that related to the SPA 
designation.  The legislative provisions of relevance from both EU law and UK law are 
discussed in the objectors’ evidence, RSPB’s legal submissions on this issue, and both 
objectors’ closing submissions.  It is beyond dispute that the primary obligations stem from 
the European Union and are contained in Directive 2009/147/EC on the conservation of wild 
birds (“the WBD”)145.  While the WBD was originally made in 1979, it was codified to 
incorporate a number of amendments in 2009. 
 
5.32 Following upon the conclusion of evidence at the inquiry session, as a consequence 
of RSPB Scotland having requested the opportunity to contradict the evidence of Dr Mudge 
on the application of legal principles that he refers to in his evidence as being of relevance 
to the SPA, submissions from RSPB Scotland as to the legal principles to be derived from 
the WBD were recieved.  These legal submissions were made as a consequence of the 
direction in procedure notice 4.  As the applicant highlighted in its response to those 
submissions (dated 9 July 2015), it does not achieve its purpose in that the RSPB Scotland 
was expected to explain the divergence in approach as between both SNH and RSPB 
                                                 
144 Shown in Figure A10.2.1 of Technical Appendix 10.2 within Volume 4 of the Strathy South ES addendum.  [CD_4.4] 
145 [SNH N-2] 
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Scotland.  In particular it is alleged by RSPB Scotland that during cross-examination on 
behalf of SSE, SNH’s witness on international designations, Dr Mudge, departed from a 
well-established approach that SNH had taken toward both interpretation and application of 
the legal obligations contained in the WBD.  Apart from agreeing with the broad point made 
by Mr McKenzie on behalf of SNH in its legal submission in response, that there is a lack of 
specification from the RSPB’s legal representative as to when and by whom a different 
position has been advanced by SNH, the notable point made by the applicant’s counsel in 
response is that there is no explanation of the legal concerns held by RSPB Scotland 
regarding Dr Mudge’s oral evidence in response to cross-examination.  This expected 
explanation would have been relevant to both questions of interpretation of the WBD 
obligations, and, application of those legal obligations to the facts of this case. 
 
5.33 The submissions made by both SNH and RSPB Scotland on the content of the 
relevant provisions of the WBD and the Habitats Regulations are in the main 
uncontroversial.  Insofar as their submissions simply recite the content of particular 
provisions and provide quotes from judicial authority as to the meaning of these provisions, 
there is no issue.  However, both parties’ legal representatives in their submissions to the 
Inquiry are guilty of over generalising as to the nature of the tests, inaccurately stating the 
nature of the test that falls to be applied, and incorrectly applying the tests to the facts of the 
case.  Against the background of its involvement over the past few years in the high profile 
judicial reviews related to the grant of section 36 consent for the proposed wind farm on 
mainland Shetland and the newly consented offshore wind farms in the Outer Firth of Forth 
that have implications for a number of different Firth of Forth SPAs, the applicant has had 
first-hand experience in hearing the debates before the Outer and Inner Houses of the 
Court of Session and the Supreme Court as to the correct approach to not only the 
interpretation but also the application of the relevant principles.  Both of these judicial 
reviews were raised on the basis that the Scottish Ministers were in breach of their 
obligations under the WBD as a consequence of granting consent for large scale wind farm 
development.  The case law that is cited by the objectors’ solicitors has been debated 
before these courts and poured over by the Counsel representing the different parties in 
these judicial reviews.  Separately, both SNH and RSPB Scotland rely heavily in 
submission on the case of ‘Bagmoor v Scottish Ministers’ in which Senior Counsel for the 
applicant, Miss Wilson, appeared on behalf of the Scottish Ministers. 
 
5.34 It was submitted that there is a difference between reading case law and attempting 
to apply legal principles and concepts discussed in judicial dicta as though an academic 
exercise, as opposed to properly understanding the issue that was being addressed and 
discussed by members of the judiciary.  On that basis, caution is recommended against 
accepting the “guidance” that both objectors’ solicitors provide, under reference to the case 
law and their own interpretation of the obligations contained in the WBD.  The detailed legal 
submission from SNH (section 2 to 7 of closing submission) proceeds on the basis that 
when one has regard to relevant legal principles and concepts, one is inevitably led to the 
conclusion that because of the likely significant effects on greenshank and red-throated 
diver the Ministers are obliged by law under the WBD to refuse permission for Strathy 
South.  In the analysis, great weight is attached to the Bagmoor case (in particular, see 
paragraphs 5.46 to 5.50 of closing submission).  In the RSPB Scotland legal submissions 
dated 25 June 2015, its position is predicated on the importance of the approach taken by 
SNH, Scottish Ministers and the Inner House in relation to the proposed wind farm at 
Stacain that was the subject-matter of the decision of the Inner House in the Bagmoor case. 
 
5.35 The way in which both parties incorrectly seek to use judicial dicta from the Bagmoor 
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case, provides a good example of legal analysis that lacks intellectual rigour, which results 
in unsound legal reasoning as to the application of different legal concepts and principles at 
specific stages of the assessment process.  Separately, and fundamentally, the properly 
understood legal principles have to be applied to the facts of the particular case.  It is not 
intended to discuss each and every case cited by the objectors in their submissions on the 
law.  To do so would be tedious, and it is unnecessary in order to make the submission that 
neither objectors’ legal analysis can be relied upon.  The reason for taking Bagmoor as the 
main example to illustrate the objectors’ flawed approach is because, as noted above, it is 
relied on heavily by both objectors and is so central to the conclusions that they invite 
Ministers to reach in this case.  It should not be assumed, therefore, that the applicant 
agrees with the submissions from the objectors as to what should be taken from the other 
cases that it does not refer to in submissions. 
 
5.36 The Bagmoor case was concerned with a particular factual issue where the SPA had 
been created during the process of determining the application for planning permission, for 
the purpose of protecting 19 pairs of golden eagle in the SPA area.  The behavioural 
characteristics of golden eagles underlay the recommendation of the reporter in that case to 
refuse permission and those characteristics were taken into account by the Court when 
considering the likelihood of a significant effect and whether or not the conservation 
objectives would be adversely affected.  While this is known to the applicant’s Senior 
Counsel from involvement in the case, this can also be appreciated to some extent from the 
discussion in the judgement of issues such as the size of an active territory being 5,000 
hectares, and evidence of complete abandonment of a previously occupied nest site by a 
breeding pair, in circumstances where there had been habitat management and prey 
manipulation to encourage reoccupation.  These behavioural considerations that were 
specific to the golden eagle, and evidence related to habitat management as possible 
mitigation, were all of direct relevance to the conclusion of whether or not the breeding pair 
would be lost to the SPA population.  It was a matter of agreement that the loss of one pair 
would constitute an adverse effect on the integrity of the site.  Both objectors in this case 
seek to argue, by analogy, that the loss of a breeding pair of a qualifying species from an 
SPA is sufficient to constitute an adverse effect on site integrity.  Such a position is 
untenable and is not supported by the case of Bagmoor. 
 
5.37 The judgement as a whole requires to be read in order to gain a proper 
understanding as to the extent to which the Scottish Ministers are potentially being misled 
into applying the legal reasoning of the Inner House on the erroneous basis that it applies 
equally to the factual issues that I have to address in relation to the four qualifying species 
under consideration in the present case.  The proper factual context for the passage cited 
by both objectors contained in paragraph 48 of the Lord Justice Clerk’s judgement has to be 
taken into account.  It is also highlighted that his comments in that paragraph relate to the 
screening process and that in certain circumstances it will be abundantly clear that an 
appropriate assessment is required.  It is a mystery to the applicant as to why it is that both 
parties’ legal submissions dwell to such an extent on what constitutes “likely significant 
effects” for the purposes of deciding if an appropriate assessment is required.  With the 
exception of wood sandpiper, in relation to which the applicant’s position is that there is no 
likely significant effect for the reasons explained in the RPS report SSE_11.59146 and the 
evidence of Mr Scott, the applicant has proceeded on the basis that because of likely 
significant effects in relation to the other three qualifying species an appropriate 
assessment will require to be carried out.  It is for that reason that the applicant has 
                                                 
146 RPS (2015) Wood Sandpipers and Strathy South Wind Farm.  [SSE_11.59] 
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provided information to inform an appropriate assessment for greenshank, red-throated 
diver and hen harrier. 
 
5.38 The legal submissions of SNH and RSPB Scotland both go through the steps of the 
assessment process under Article 6 of the Habitats Directive in painful detail.  Given the 
agreement on the part of the applicant that an appropriate assessment is required in 
relation to three species, such detailed exposition of the whole of the assessment process 
is unnecessary.  It is observed that the Lord Justice Clerk was critical of the reporter’s 
consideration of the effect of the wind farm on golden eagle as being “extremely detailed 
and highly repetitive” which “rendered comprehension very difficult since what is contained 
in one part is often repeated in others” (paragraph 19 of the judgement).  In that regard, it is 
suggested that the same can be said of the legal submissions in sections 2 to 7 of SNH’s 
closing submission.  This comment is not intended as a gratuitous criticism but is 
put forward for serious consideration because the repetition of the same legal principle or 
concept in different parts of the legal submission, under different headings, is very 
confusing and gives rise to muddled legal reasoning. 
 
5.39 A good example of this is in sections 5A and 5B of SNH’s submissions where 
different judicial comment made in relation to the screening process are discussed, which 
then carries forward into the discussion on appropriate assessment.  In doing so reference 
is made to the same judicial comments and approach toward the assessment of “likely 
significant effect” at the screening stage, as though they are equally applicable to the 
assessment of the predicted impacts (i.e. after mitigation is taken into account) in the 
appropriate assessment.  The same can be said of the discussion in paragraph 5.31 of the 
SNH closing submission, where it is suggested that what is said in Bagmoor as to the 
identification of likely significant effects at the screening stage, should be adopted for the 
purpose of reaching conclusions from the assessment against conservation objectives in 
the appropriate assessment.  In relation to the Habitats Directive, so much is made of the 
applicability of the general objectives of the Habitats Directive, which are repeatedly 
referred to when discussing the Article 6 obligations, that the impression is created that the 
habitat of the application site should be afforded the same protection as that of the SPA.  It 
therefore has to be emphasised that the obligation on the Member State in relation to 
habitat outwith an SPA is clear from the last sentence of Article 4(4) of the WBD.  It is in the 
following terms “outside these protection areas, Member States shall also strive to avoid 
pollution or deterioration of habitats”. 
 
5.40 The importance of avoiding being misled by parties’ submissions on the correct legal 
approach is recognised in the judgement of the Lord Justice Clerk in Bagmoor.  At 
paragraph 49 the Lord Justice Clerk says, “If parties had not lead the reporter down a 
tortuous detour, the route to his decision may have been shorter and clearer, but he 
nevertheless reached the correct ultimate destination.” 
 
5.41 So far as the RSPB Scotland is concerned it took the opportunity to lodge legal 
submissions prior to the lodging of closing submissions.  This submission did little more 
than set out the assessment process under reference to EC guidance and some case law.  
As noted in the applicants’ response of 9 July 2015 much of what is said is trite law and 
uncontroversial, with the exception of what is said in the conclusion.  As noted in the 
response, it was expected that in closing submission there would be amplification upon the 
way in which the legal principles and concepts discussed in the cross-examination of Dr 
Mudge would be applied in relation to appropriate assessment.  Instead in closing 
submission, it is suggested that because neither SNH nor the applicant considered there 
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was a need to respond to RSPB Scotland’s description of the assessment process under 
Article 6, then the provisions should be applied precisely in the manner suggested 
(paragraph 1.8 of RSPB’s closing submission) and no further legal submission is made.  
This statement and approach demonstrate a fundamental failure to understand that the 
cross-examination of Dr Mudge was not so much concerned with identification of the 
relevant principles and concepts but rather how those principles should be applied to the 
facts of this case. 
 
5.42 The fact that RSPB’s legal submissions failed to set out the issues that RSPB 
Scotland were said to have with Dr Mudge’s evidence but instead simply regurgitated EC 
guidance and well established principles, confirms that there was a lack of appreciation as 
to the distinction between the interpretation of legal principles and the application of those 
principles to the facts of the case.  Despite this apparent controversy between SNH and 
RSPB Scotland, it should be noted that neither SNH nor its witnesses get a mention in the 
RSPB closing submission.  Hence, it remains unclear as to why it is that RSPB Scotland 
takes a different position in relation to hen harrier and wood sandpiper other than they 
disagree with SNH’s assessment of predicted impacts and the implications for the SPA. 
RSPB Scotland does not explain, however, the basis upon which it argues that SNH 
reached the wrong conclusion in relation these two species. 
 
5.43 The applicant does not attempt to unnecessarily reinvent the wheel by setting out its 
own explanation of the assessment process that must be carried out under Article 6.  
Instead, reference is made to two much more authoritative sources.  The first is the 
European Commission/Union Guidance that is contained in two inquiry documents and to 
which Dr Mudge was referred during his cross-examination.  These are: Managing Natura 
2000 Sites: The provisions of Article 6 of the “Habitats Directive”147, and “Wind energy 
developments and Natura 2000”148.  The first of the guidance documents was published by 
the European Communities in 2000 and the second was published by the EU in 2010.  
While SNH produced the 2000 guidance it did not produce the more up-to-date guidance 
specific to wind farm development and Natura sites.  In cross-examination, Dr Mudge was 
taken to relevant parts of both guidance documents and did not disagree with the various 
propositions put to him under reference to these documents.  It can be noted from 
paragraph 36 of the judgement in the Bagmoor case that it was part of the submissions 
made on behalf of the Scottish Ministers that the reporter had correctly made use of the 
relevant guidance on the step-by-step approach; explained at pages 64 to 65 and illustrated 
through use of flow chart on Figure 11, and the flow chart specific to appropriate 
assessment, Figure 12 on page 72.  The applicant invites Scottish Ministers to have regard 
to that part of the guidance to inform their approach to assessment and not be misled into 
the tortuous thinking process that results from SNH’s muddled legal reasoning.  This is 
consistent with the approach of the Advocate General in the Waddenzee case where she 
suggested that it might prove helpful to refer to the relevant guidance documents of the 
Commission even although they are not legally binding. 
 
5.44 In addition, however, the second and even more authoritative source of guidance is 
the recent decision of the Supreme Court in R (on the application of Champion) v North 
Norfolk DC [2015] UKSC 52; [2015] 1 W.L.R. 3710.  The judgment in this case was issued 
on 22 July 2015.  It is a case which concerns the “screening” provisions under the EIA 
Regulations that apply in England and Wales.  However, in his judgment, Lord Carnwath 
JSC (with whom the other Justices agreed) considered the nature of the exercise being 
                                                 
147 Managing Natura 2000: The provisions of Article 6 of  the ‘Habitats’ Directive 92/43/EEC.  [RSPB B-1] 
148 Wind energy developments and Natura 2000.  [RSPB B-2] 
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carried out under article 6 of the Habitats Directive.  His judgment (paragraphs 10 to 14) 
sets out the key legal sources, including the relevant passages from Waddenzee and 
Sweetman.  At paragraph 34 et seq. the point is made that the term “screening” is best 
reserved to the formal process undertaken under the EIA Directive and Regulations.  Care 
should be taken with the Opinions of the Advocate General and EC Guidance documents 
since what matters is the requirements of the legislation as interpreted by the European 
Court of Justice (paragraph 39).  In particular, it was important not to overcomplicate 
matters: “The process envisaged by article 6(3) should not be over-complicated. …in cases 
where it is not obvious, the competent authority will consider whether the “trigger” for 
appropriate assessment is met (and see paras 41-43 of Waddenzee ).  But this informal 
threshold decision is not to be confused with a formal “screening opinion” in the EIA sense. 
The operative words are those of the Habitats Directive itself.  All that is required is that, in 
a case where the authority has found there to be a risk of significant adverse effects to a 
protected site, there should be an “appropriate assessment”.  “Appropriate” is not a 
technical term.  It indicates no more than that the assessment should be appropriate to the 
task in hand: that task being to satisfy the responsible authority that the project “will not 
adversely affect the integrity of the site concerned” taking account of the matters set in the 
article.  As the court itself indicated in Waddenzee the context implies a high standard of 
investigation.  However, as Advocate General Kokott said in Waddenzee [2005] All ER (EC) 
353 , para 107: “the necessary certainty cannot be construed as meaning absolute certainty 
since that is almost impossible to attain. Instead, it is clear from the second sentence of 
article 6(3) of the Habitats Directive that the competent authorities must take a decision 
having assessed all the relevant information which is set out in particular in the appropriate 
assessment.  The conclusion of this assessment is, of necessity, subjective in nature. 
Therefore, the competent authorities can, from their point of view, be certain that there will 
be no adverse effects even though, from an objective point of view, there is no absolute 
certainty.”  In short, no special procedure is prescribed, and, while a high standard of 
investigation is demanded, the issue ultimately rests on the judgment of the authority. 
 
5.45 It is submitted (contrary to what may be taken from Mr McKenzie’s submission in 
particular in his discussion of the Sweetman case) that it is vital to recognise that effects 
identified as “significant” when identifying whether the trigger for an appropriate assessment 
has been activated, are but one source of information which is ultimately available to the 
Scottish Ministers when carrying out that appropriate assessment so as to determine 
whether they can be certain that there will be no adverse effect on integrity.  One of those 
sources of information will of course be this report, including my assessment of the expert 
evidence that has been presented and the conclusions and recommendations provided for 
the benefit of Ministers.  Ultimately, however, as Lord Carnwath’s judgment makes clear, 
whilst a high standard of investigation is required, absolute certainty is not required and the 
issue ultimately rests on the judgment of Ministers as Competent Authority. 
 
5.46 Whilst, therefore, no issue is taken with SNH highlighting the importance of the 
precautionary principle in this sphere (see paragraph 5.57 et seq and reference to the Court 
of Appeal case of Smyth), it must be borne in mind that a strict precautionary approach is 
not of itself an automatic bar to consent.  The legal test is that considered by the Supreme 
Court in Champion which, as explained, ultimately involves the exercise of judgement on 
the part of the competent authority (indeed it will be noted that the case of Smyth involved 
an unsuccessful attempt to quash planning permission for residential development).  It is 
not only SNH who make reference to the precautionary principle as though it is an 
additional requirement to the need for certainty, or in some way requires a higher level of 
certainty if the circumstances dictate that a precautionary approach should be taken toward 
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the assessment.  RSPB Scotland takes a similar approach. By reference to the last 
sentence of paragraph AG99 and the first sentence of AG100 of the Advocate General’s 
opinion in Waddenzee, it is to be noted that the requirement that the authorising authority 
must be certain that the project will not adversely affect the integrity of the site “gives 
concrete expression to the precautionary principle”. 
 
5.47 It was further submitted that the evidence from Dr Mudge was woefully inadequate 
for the purposes of providing any useful explanation as to how SNH had carried out the 
assessment process under Article 6(3), as transposed through the Habitats Regulations, to 
arrive at the conclusion that the proposed wind farm at Strathy South would adversely affect 
the integrity of the SPA.  It remains entirely opaque as to the scientifically and legally 
reasoned basis for SNH’s decision to maintain its objection on the ground the predicted 
impact on greenshank and red-throated diver would result in an adverse effect on the 
integrity of the SPA. The cross-examination did serve to demonstrate Dr Mudge’s confused 
understanding of the effect of the Waddenzee case and how the relevant legal principles 
regarding “certainty” should be applied in this case.  His evidence that the “key part” of the 
Waddenzee case was the need for the competent authority to be certain that there would 
not be an adverse effect on the integrity of the Natura site, confirmed the point made in 
opening this part of the submissions that the central issue is whether or not there is the 
requisite degree of certainty. 
 
5.48 Dr Mudge accepted in cross-examination that the experts’ detailed understanding of 
the site characteristics and the use of the site by protected species would be relevant to an 
evaluation of the degree of scientific certainty.  Under reference to section 5.5.1 of the 2010 
EU Guidance, Dr Mudge also accepted that it was evident from various passages on  
pages 73 and 74 that the nature and extent of survey work and monitoring work is crucial to 
information gathered for the appropriate assessment.  He accepted that it was open to 
Scottish Ministers to reach a different conclusion as to the adequacy of the survey work for 
the purposes of addressing the question of whether or not any reasonable scientific doubt 
remained as whether the proposed wind farm would have an adverse effect on the integrity 
of the SPA.  As submitted above, Dr Mudge was correct to make that concession. 
 
5.49 It was submitted that because of the fact the central issue is that of “certainty” so far 
as both objectors are concerned, it would have been expected that more time would have 
been spent by the objectors in closing submission on just what that concept means in this 
decision-making context.  The passages of the Advocate General’s Opinion in the 
Waddenzee case that were put to Dr Mudge in cross-examination provides helpful guidance 
as to whether or not the requirement that the competent authority must be certain as to the 
implications for the site in light of the conclusions of the assessment, necessarily excludes 
the possibility of any scientific uncertainty remaining after assessment.  It was submitted 
that the position of SNH and RSPB Scotland in relation to the qualifying species that form 
the basis of their maintained objection to Strathy South, is to seek to fasten upon any 
“uncertainty” that they say exists because not all doubt that they have, has been positively 
disproved by the applicant.  Such an approach is naïve and does not accord with the 
reasoning of the Advocate General over pages 19 to 20 of the Waddenzee decision.  Dr 
Mudge was referred to paragraphs 97 to 100, and paragraphs 102 and 107, following which 
he agreed the requirement for certainty cannot be construed as meaning “absolute 
certainty” and must necessarily be construed as allowing for permissible doubts. He also 
agreed that the competent authority is essentially carrying out a risk based assessment. 
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5.50 It was submitted that what can be taken from that part of the Opinion are the 
following considerations: 
 

 It is recognised that when carrying out appropriate assessments that in many 
areas there is considerable scientific uncertainty as to cause and effect, and if no 
certainty can be established it is permissible to work with probabilities and 
estimates but they must be identified and reasoned (paragraphs AG97 & 98). 

 The requirement for certainty that there is no reasonable scientific doubt, gives 
expression to the precautionary principle (paragraph AG100). 

 Article 6(3) provides for decision-making that takes account of comprehensive 
scientific assessment and the evaluation of the acceptable level of risk that 
remains after this assessment, the latter consideration being within the discretion 
of the competent authority (paragraphs AG101 and AG102). 

 The level of risk that is acceptable is set out in the second sentence of Article 6(3), 
namely whether the competent authority is satisfied from the assessment made 
using best available scientific means that it is certain the integrity of the site 
concerned will not be adversely affected and that the remaining risks do not 
undermine that certainty (paragraph AG102). 

 The conclusion of an appropriate assessment is necessarily subjective in nature 
and a competent authority may, from its point of view, be certain even though from 
an objective point of view there is no absolute certainty (paragraph AG107). 

 To establish whether a significant adverse effect on the site is possible, in addition 
to the scientific assessment account should be taken of the likelihood occurring, 
the extent and nature of the anticipated harm and measures to minimise and avoid 
harm (pargraph AG108). 

 
5.51 Hence, in the applicant’s submission the legal test under Article 6(3) requires 
evaluative judgements to be made having regard to many varied factors and scientific and 
technical considerations.  The relevance of these considerations in approaching whether 
the competent authority can be certain that there is no reasonable scientific doubt 
remaining as to the effect of the project on the integrity of site, can also be confirmed from 
the relevant guidance on appropriate assessment at pages 73 to 83 of the 2010 EU 
Guidance.  Dr Mudge was taken to that guidance and he accepted that the considerations 
discussed over those pages, informed the approach to be taken to the appropriate 
assessment. 
 
5.52 As regards the four qualifying species of concern to the objectors, the issues with the 
applicant’s scientific and technical assessment that these objectors claim prevent the 
Ministers from granting consent, have been fully and adequately addressed and cogent 
factual arguments are provided as to the basis for rejecting the criticisms.  In contrast, it 
was submitted that the objectors’ claims that the uncertainties must lead to the conclusion 
that there cannot be certainty that there would not be an adverse effect on the integrity of 
the site, are not supported by cogent factual arguments or scientific investigation by the 
objectors.  Neither SNH nor RSPB Scotland provide any site specific evidence to support 
their position despite their role as stakeholders in the adjacent designated sites over many 
years.  Furthermore, the credibility of their position in closing submission has been 
significantly undermined for the reasons explained in the preceding discussion.  It was 
submitted that one can have no confidence that either objector has properly understood the 
correct approach to considering the implications for the SPA from authorisation of the 
proposed Strathy South Wind Farm; far less have they sought to bring forward to the inquiry 
robust scientific evidence that supports their objections.  Assertion by a nature conservation 
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body that a project would have an adverse effect on the integrity of an SPA, cannot found 
the basis of factual findings on this important issue. 
 
5.53 The case law does not provide support for an approach to scientific evaluation of the 
risks that amounts to no more than identifying theoretical “uncertainties” in relation to an 
assessment of impacts on qualifying species in an SPA.  If it did, then it would be all too 
easy for an objector opposed to a particular wind farm that had the potential to impact upon 
SPA breeding birds because of its location, to simply flag up such theoretical uncertainties 
in the assessment and then argue that it would be contrary to European and national law to 
consent the project.  If the competent authority does not insist upon such an objector 
contesting the findings from what is a comprehensive scientific assessment, objectively 
assessed, with cogent factual arguments based upon sound scientific evidence, then such 
objectors will be able to obstruct much needed wind farm development with specious 
argumentation.  The suggestion from RSPB (in its legal submission) is that the effect of the 
requirement for certainty as to absence of an adverse effect on integrity, the burden of proof 
is reversed.  While it is accepted that the onus is on the competent authority to be so 
satisfied, and on the developer to provide information for the purposes of the appropriate 
assessment to facilitate the decision-making, it does not follow from that reasoning that 
there is no onus of proof on objectors to establish the scientific basis for their contestation 
of the assessment.  It was submitted that decision-makers need to be alive to such self-
serving lines of argument from objectors that have no basis in scientific evidence.  Provided 
decision-makers set out their own cogent reasons as to why the objection is being rejected, 
they have nothing to fear from the threat of legal challenge on the ground of an alleged 
breach of Article 6(3). 
 
5.54 In order for an assessment to be “appropriate”, it must focus on the “task in hand” as 
Lord Carnwath put it.  Legal submissions on the question of site integrity cannot be 
considered in a vacuum; they must necessarily be considered in the context of the expert 
scientific evidence that was placed before the inquiry, in particular the inter-relationship 
between any impacts identified and the conservation objectives.  That evidence is 
addressed below. 
 
5.55 Before doing so, it is necessary to pick up on two policy related matters referred to in 
the closing submissions for SNH / THC, and one further policy point raised by the John Muir 
Trust at the hearing session. 
 
5.56 The first is an important point since it relates to the legal analysis that is set out 
above concerning the appropriate assessment.  At paragraph 6.5 of SNH’s closing 
submission (six lines from the foot of page 48) passing reference is made to the fact that 
paragraph 170 of Scottish Planning Policy (2014)149, provides that areas for use for wind 
farms must be suitable for such use in perpetuity.  The objective which this passing 
reference was designed to achieve is not immediately clear to the applicant, but coming as 
it does within a section designed to persuade preference of the advice provided by SNH on 
the outcome of the appropriate assessment, it is a concern that it may be interpreted as 
meaning that, for the purposes of the assessment, it should be assumed that the wind farm 
will operate in perpetuity.  If that is SNH’s objective, the applicant takes serious issue with it 
since it is contradicted by the clear terms of Regulation 61(6) of the Conservation of 
Habitats and Species Regulations 2010 which provides that: “61(6) In considering whether 
a plan or project will adversely affect the integrity of the site, the authority must have regard 
                                                 
149 Scottish Planning Policy [CD_7.2] 
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to the manner in which it is proposed to be carried out or to any conditions or restrictions 
subject to which they propose that the consent, permission or other authorisation should be 
given.” 
 
5.57 Therefore, if (as is anticipated) Scottish Ministers would intend to impose a condition 
limiting the operational lifetime of the development to 25 years then that is a condition that 
they must have regard to in considering whether the wind farm will adversely affect the 
integrity of the SPA.  Insofar as the policy considerations arising out of paragraph 170 of 
Scottish Planning Policy are concerned it is noted that consents may be time limited.  
Further, as regards the broader point that is being made by SNH in this section of its 
submissions, as the authorities mentioned, the Scottish Ministers are free to disagree with 
the opinions of SNH.  SNH’s role is advisory; it is the Scottish Ministers who are the 
competent authority and it is they who must discharge the obligations under the Habitats 
Directive.  In this connection, the point that is made above is of particular importance in the 
context of departing from advice from the relevant nature conservation body. 
 
5.58 Secondly, in relation to policy and section 8 of SNH’s closing submission that refers 
to development plan policy, it is observed that the objection of THC on grounds of conflict 
with policies 57 and 67 of the Highland-wide Local Development Plan150 is entirely 
predicated upon the objection of SNH having been made out.  If the objection of SNH on 
ornithological grounds is misplaced, then the policy objections of THC necessarily fall away, 
and in that regard Ministers are invited to accept the competing analysis of Steven Black, 
Planning Consultant of Jones Lang La Salle, as set out in his hearing statement on 
policy151. 
 
5.59 Lastly, one further matter of law that requires to be touched upon relates to a 
suggestion made in the policy hearing statement submitted by Ian Kelly on behalf of the 
John Muir Trust (at paragraph 23) that the incidental killing of birds as a consequence of 
collision mortality during operation of the proposed wind farm would give rise to a criminal 
offence.  Junior Counsel confirmed to the inquiry that since this was a matter more directly 
concerned with the ornithological evidence that was to be heard at the formal inquiry 
sessions, the applicant would confirm its position in due course.  However, it was Junior 
Counsel’s understanding that there was Court of Appeal authority which rejected the 
general proposition advanced by Mr Kelly.  RSPB Scotland confirmed that it held the same 
understanding. 
 
5.60 Mr Kelly’s clients did not participate at the ornithological session and the closing 
submission tendered on their behalf states that the position adopted by the RSPB Scotland 
is supported (paragraph 6).  The legal query raised at paragraph 23 of the Trust’s Hearing 
Statement is not repeated.  Nevertheless, in the event that the Trust does still intend to 
place reliance upon this point, it can be confirmed that the case of Eaton v Natural England 
[2012] EWHC 2401 (Admin); [2013] EWCA Civ 1539 does not support the general 
proposition advanced by Mr Kelly.  In that case the first instance judge considered the legal 
submission that if a wind farm developer proceeded to operate a wind farm when it knew 
that there was at least some risk that one or more birds would fatally collide with a blade, 
and one or more does so collide, then the criminal offence of deliberately killing a specimen 
of the species has been committed under section 1 of the Wildlife and Countryside Act 1981 
(transposing obligations under Article 5 of the Wild Birds Directive).  The judge considered 
the relevant legislation in light of the evidence of collision risk and relevant Guidance from 
                                                 
150 Highland-Wide Local Development Plan.  [CD_8.1] 
151 Applicant’s hearing statement on policy. 
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the European Commission.  It was concluded (paragraphs 42 to 48) that an offence was not 
necessarily committed by an on-going activity such as a wind farm and that on the facts the 
approach that had been argued by the applicant did not give rise to a serious issue to be 
tried.  That decision was endorsed by the Court of Appeal (see paragraph 7 of the judgment 
of Sullivan L.J.). 
 
5.61 Finally, it will be observed that the point canvassed by Mr Kelly is of general 
application (both to wind farm development and other rural agricultural operations which 
may give rise to incidental killing of birds), yet to the knowledge of the inquiry participants 
there has been no relevant example of a prosecution having been brought for unlawful 
killing of birds in analogous circumstances.  Given that wind farm development has been a 
common feature of the countryside for some years now, it seems inconceivable that this 
point would not have become the focus of attention in a criminal court if, as Mr Kelly seems 
to contemplate, there was some substance to his point.  Accordingly, there is no reason to 
believe that the construction and operation of the proposed wind farm would be likely to 
give rise to a criminal offence being committed. 
 
GREENSHANK 
 
5.62 Greenshank is the first of the qualifying species that is considered, by virtue of the 
fact there were considerably more issues raised in evidence concerning SNH’s claimed 
“uncertainties” in the information collected through the EIA process, when compared to the 
other qualifying species.  The principal issue is that of collision risk, so far as this species is 
concerned, and whether or not the applicant’s estimate of mortalities from collision can be 
relied upon.  SNH contends that there are a number of concerns that they have with the 
data used for the collision risk modelling, which is argued will have resulted in an 
underestimation of the numbers of greenshank that may be lost to the population of the 
SPA.  In addition, for the purposes of this inquiry SNH has instructed MacArthur Green to 
carry out collision risk estimation based on an alternative approach using generic 
information rather than site-specific data collected through the survey work.  The different 
collision mortality estimates have been discussed in the evidence of Dr Grant and Dr Douse 
and are addressed below. 
 
5.63 RSPB’s position in evidence was essentially to ride on the back of SNH’s case so far 
as this species is concerned.  Although it is suggested in RSPB’s topic paper that there are 
issues related to both displacement from the development site, and collision risk, the 
alleged underestimation of displacement effects is based on the suggestion that breeding 
birds may have been missed because of claimed deficiencies in the survey work.  There is 
no site-specific evidence presented by RSPB Scotland and its position in both its written 
evidence and closing submission depends upon SNH’s case being made out in relation to 
the specific concern that the limited dawn survey work at the beginning of the breeding 
season results in an underestimate of collision risk by not taking proper account of 
displaying greenshank.  The suggestion that there is an underestimation of a possible 
displacement effect is departed from in its closing submission, in which the sole basis for 
RSPB Scotland contending that the applicant has failed to demonstrate an absence of 
adverse effects on the integrity of the SPA in respect of greenshank is that “there is no 
assessment of the effects of the Project upon displaying greenshank.” (page 38 of RSPB’s 
closing submission). 
 
5.64 Against that background, the applicant addresses the reliability of the site specific 
survey work that was used for the purpose of estimating collision mortalities and, the 
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reliability of the collision risk modelling (“CRM”), which is the subject of criticism.  And also, 
RSPB’s position on displacement when addressing the topic of habitat loss and 
disturbance.  The discussion focuses on the detailed issues raised by SNH in its topic paper 
(SNH O-52), the MacArthur Green alternative approach to CRM, and the evidence of Dr 
Douse.  Before commenting on the detail of the issues raised by SNH, tha applicant poses 
a question, related directly to the discussion in the legal submissions set out above, as 
regards the risk evaluation exercise that is inherent in an appropriate assessment.  The 
question posed in relation to greenshank is: “Just how wrong would RPS and Dr Grant have 
to be, in their assessment of predicted collision risk mortality for greenshank, for there to be 
any basis for concluding that the proposed wind farm development at Strathy South would 
have an adverse effect on the integrity of the SPA as a consequence of collision risk 
mortality of greenshank?”  It is acknowledged that the MacArthur Green report represents 
an attempt by SNH to address the question of what effect SNH’s concerns in relation to the 
survey work might have in changing the estimated collision mortalities.  However, that 
report does not address the issue that underlies conservation objective 1, namely the 
population effect. 
 
5.65 Based on the estimate from the applicant’s CRM, as Dr Grant explained when giving 
his evidence to the inquiry, such estimated mortalities would result in a tiny effect on 
population levels of greenshank within the SPA.  At the end of his cross-examination by 
SNH on the conclusions contained in section 5 of the RPS 2015 inquiry report, “Updated 
Distance Detection Correction Assessment and Relationships with Habitat Suitability”152, it 
was suggested to Dr Grant that SNH just had to take it on trust that possible future change 
in the density of greenshank on the development site as a result of habitat change, would 
not alter the conclusions as to the implications for the SPA population of greenshank.  In 
response Dr Grant emphasised that his expert opinion as to likely population effects, took 
account of the very simple fact that the collision risk estimates are so very small.  He 
described the numbers discussed in section 5 of the report as being “extremely small” and 
would have to be multiplied up many times before having what might be called a significant 
impact on the SPA population. 
 
5.66 SNH did not challenge Dr Grant on that opinion, nor did RSPB Scotland.  In fact, it is 
noted that RSPB Scotland asked Dr Grant two questions only and did not challenge any of 
his technical evidence on CRM, or his conclusion as to the absence of any population effect 
within the SPA from collision mortalities.  Nor have either objector presented evidence as to 
the threshold at which collision mortalities would have a population effect.  That is because 
they know that even if one treats the applicant’s assessment of potential mortalities for 
greenshank as the best case scenario, the predicted mortality rate is so low that even if the 
prediction underestimates the possible mortalities, there would not be an adverse effect that 
would impact upon the maintenance of the population as a viable component of the SPA 
(conservation objective 1). 
 
5.67  The unchallenged evidence of Dr Grant in relation to population effect based on his 
own work in respect of the CRM prepared by RPS and contributed to by him, and his 
insightful understanding as to the nature of the site-specific evidence used in the modelling 
work, provides the complete answer to the central question of whether or not the first 
conservation objective is met in relation to greenshank.  The closing submissions from SNH 
on this issue is addressed below, but, in terms of evidence, all that they have in response to 
Dr Grant’s evidence is an alternative means of estimating collision risk based on generic 
                                                 
152 Updated Distance Detection Correction Assessment and Relationships with Habitat Suitability.  [SSE_11.52] 
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information not collected at Strathy South.  It has been heavily criticised by Dr Grant 
because of the assumptions used, which he explains do not relate to the reality of the site-
specific conditions.  SNH put itself in the position of not having either of the authors of the 
report present at the inquiry to be lead in evidence to speak to the robustness of the 
conclusions of the exercise that they have carried out using SNH’s assumptions.  While Dr 
McCluskie suggested in his evidence-in-chief that Professor Furness was well respected in 
the field of collision risk modelling, in cross-examination he accepted that this fact was 
largely irrelevant on the facts of this case because all of the work was based on input 
assumptions provided to MacArthur Green by SNH that were not related to the site 
conditions and observed behaviour of the species on the site.  Dr McCluskie also accepted 
in cross-examination that unlike Dr Grant, Professor Furness’s particular specialism is in 
relation to sea birds.  The attempt to produce an alternative estimation of mortalities, based 
on SNH’s unrealistic assumption as to densities of greenshank all within the footprint of the 
proposed wind farm following development of the site, carries with it such significant 
limitations that it does not provide any support for an opposite conclusion to that expressed 
by Dr Grant; that he does not consider that a population effect on the SPA population of 
greenshank is likely. 
 
5.68 However, such a straightforward approach cannot be adopted because it is 
acknowledged that Ministers will have to be satisfied as to the potential for the claimed 
deficiencies in the survey work to affect the output predictions from the CRM.  
Nevertheless, it is extremely unlikely that the development of the proposed wind farm at 
Strathy South would result in a population effect on greenshank due to collision mortalities.  
It is submitted that the confidence with which Dr Grant stated his opinion in relation to 
population effects, both in cross-examination and in response to my questions, dispels the 
notion that there remains “reasonable scientific doubt” that the impact would be so different 
to that predicted by the applicant as to give rise to a significant population effect.  In that 
connection, Dr Grant was asked in his evidence-in-chief if, based on his experience 
carrying out collision risk modelling, he had ever seen such a variation between estimates 
of collision mortalities.  His answer was emphatically that he had never before seen such a 
variation.  That evidence is in itself very telling as to the unsafe nature of SNH’s attempt to 
take into account the effect of developing an afforested site for the proposed wind farm.  
There are also other considerations that support this conclusion that are discussed in the 
following sections. 
 
Greenshank - survey work and methodologies 
 
5.69 The body of correspondence that has passed between SNH and the applicant during 
the consultation process since the submission of the ES addendum in July 2013 up to the 
middle of 2014, is produced in the further environmental information report of 2014153.  In 
addition the applicant has produced formal consultation responses sent to the Energy 
Consents & Deployment Unit from SNH, and other correspondence and documentation that 
relates to SNH’s evaluation of the assessment work that was carried out by the applicant 
and its experts to address SNH’s remaining concerns.  This documentation comprises the 
inquiry documents number SSE_11.135 to SSE_11.146.  Much of the detail in this bundle 
of documents was explored during the cross-examination of Dr Douse, when seeking to 
establish how SNH reached its decision to maintain its objection in relation to greenshank 
and red-throated diver.  This is referred to in the context of the assessment against 
designations. 
                                                 
153 FEI 2014 - Appendix 4 of Technical Appendix 5.2.  [CD_5.2] 
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5.70 In broad terms, the basis for SNH maintaining its objection to the proposed 
development is its concerns over specific aspects of the survey work that cause the 
ornithological staff within SNH, who have been involved with the technical evaluation of the 
assessment work, to question whether or not the estimation of collision mortality can be 
relied upon.  There are also separate issues specific to the CRM, which are dealt with 
separately in the section below on the topic of collision risk.  As a general point, the 
applicant has gone to very considerable efforts to provide SNH with the same level of 
confidence in the assessment of impacts on the two qualifying species still of concern, that 
it gained during the consultation process in relation to the applicant’s assessment of 
impacts on other qualifying species.  
 
Greenshank - issues with vantage point (“VP”) surveys 
 
5.71 In summary: 
 

 The survey methodology and effort for flight activity is sufficient to provide a robust 
representative sample for greenshank activity at and around Strathy South, across 
many of the survey years between 2003 and 2014. 

 Greenshanks are active across all daylight hours, and display flights are not 
limited to early mornings in April.  Activity can sometimes be linked more to 
weather than time of day. 

 Both dawn and dusk are periods of higher display activity for greenshank. 
 Examination of vantage point survey times shows that there is reasonable and 

good dusk coverage in April during 2004 and 2012.  In neither of these years is 
the collision risk estimate high. 

 Vantage point locations and viewshed calculations have been established to be 
accurate due to vantage point micro-siting.  During cross-examination SNH’s 
witness appeared to demonstrate poor understanding of vantage point micro-siting 
viewshed issues. 

 The effect of trees on the visibility of the rotor swept area within viewsheds at this 
site (due to relative position of VPs and the treeline) is largely only an issue at 
long distance from vantage point i.e. close to 2 kilometres, the distance at which 
SNH accept little of the actual flight activity is recorded due to distance detection 
effects (which are dealt with via distance detection correction).  This is therefore 
not significant to calculation of collision risk at this site where trees are not close to 
the observers. 

 The low flight activity of greenshanks within 250 metres of vantage point locations 
can be explained by the fact that habitat is less suitable in these areas than in 
other non-forested habitat within the viewsheds, demonstrated by analyses and 
modelling work. 

 There is no reason to believe that the explanation of higher observer disturbance 
close to vantage points proposed by SNH is credible, given that surveyors were 
experienced and followed SNH guidance for undertaking such surveys. 

 
5.72 When considering SNH’s criticisms in relation to certain methodological issues, and 
the related question of whether there are deficiencies in the survey data collected by RPS 
over the six breeding seasons surveyed between 2003 and 2014, it is noted that the 
applicant’s lack of success in satisfying SNH and Dr Douse over their remaining concerns 
in 2014, does not in itself lead to the conclusion that there is validity in the criticism.  There 
is an important distinction to be drawn between true deficiencies in the survey data, as 
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opposed to an inability on the part of SNH and Dr Douse to understand the explanation 
provided by the applicant’s experts, or, simply a refusal to accept that their concerns have 
been adequately addressed.  It is apparent from the evidence of the applicant’s experts, Mr 
Scott and Dr Grant, that they are firmly of the opinion they have provided a complete 
answer to the concerns raised in relation to survey issues related to greenshank.  It is their 
position that SNH’s concerns have been addressed and no reasonable doubt remains. 
 
5.73 The difference in experience that Mr Scott has in relation to onsite survey work and 
his knowledge of this development site, and other wind farm developments in close 
proximity to the SPA, namely Strathy North and Strathy Wood, far exceeds the experience 
of Dr Douse in respect of this site, other nearby operational wind farms (he having stated in 
cross-examination that he had limited knowledge of Strathy North as it was not his case), 
and, this species. In relation to Mr Scott’s knowledge of the behavioural characteristics of 
greenshank and how this species interacts with wind farms, it can be concluded that this 
has been informed by a wide range of literature and first-hand experience from a number of 
wind farm proposals.  Dr Grant has a particular expertise in respect of upland waders and 
has very extensive applied research experience of assessing wader interactions with 
operational onshore wind farms, and upland habitat change of relevance to the 
conservation status of greenshank.  He and Mr Scott both clearly understood the particular 
behavioural characteristics of relevance to the issues being debated in evidence and were 
in agreement on the issues. 
 
5.74 In addition, Dr Grant is a widely respected and well-known ecological statistician, as 
Dr McCluskie attested to during his evidence.  The combination of empirical and practical 
experience, of specific relevance to breeding upland waders, enables Dr Grant to interpret 
results from CRM appropriately.  Moreover, and very importantly having regard to the 
nature of the claim by SNH that “deficiencies” in survey work will necessarily result in the 
estimated mortalities being underestimated, he was the witness best placed to understand 
the model’s sensitivity to various inputs.  In contrast, SNH did not lead the scientists 
involved in producing the MacArthur Green alternative exercise, Professor Furness and Dr 
Trinder.  From the manner in which Dr Grant addressed the question from SNH as regards 
the relevance and materiality of the issue related to dawn surveys to record display flights of 
greenshank, it was submitted that he demonstrated that he is an entirely objective scientific 
witness.  It was emphasised, however, that SNH’s representation of his evidence in 
response to questions on that issue, is not accepted. 
 
5.75 In summary on this point, that there is a clear difference in knowledge, 
understanding, and experience on the part of the applicant’s witnesses when compared to 
Dr Douse.  For the reasons outlined, the same can be said against RSPB’s witness, Dr 
McCluskie, in relation to greenshank.  Neither objector offered an expert witness to explain 
the technical basis upon which it is contended that the survey “deficiencies” that they relied 
upon in their objection, resulted in the conclusion that the estimate from the applicant’s 
CRM was unreliable.  Instead they simply assert that these deficiencies constitute 
reasonable doubt that unless removed, prevents the consenting of the proposed wind farm 
at Strathy South.  In that regard, it is submitted that it is highly significant that SNH did not 
lead the authors of the alternative collision estimate that Dr Douse seeks to rely upon, or 
even one of them, to provide the inquiry with an informed opinion as to the implications of 
using the generic assumptions that had been fed to them by SNH.  It is also observed that 
SNH did not take the opportunity to lead Professor Des Thompson who SNH describe as a 
world expert on greenshank and who had been the chosen witness for SNH at the inquiry 
into the Achany Wind Farm.  Although Dr Douse was at pains to point out that the 
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assumption related to flight activity used by MacArthur Green was based on an interview of 
Professor Thompson, little weight can attach to that fact when he did not come to the 
inquiry to explain what information he had been provided so that it could be tested in cross-
examination.  From those more general comments that are of relevance as to the reliability 
of the survey data, the more specific issues in relation to the criticisms of the VP surveys 
are now considered. 
 
Greenshank - survey methodology and effort 
 
5.76 Before discussing the detailed issues, this section begins by referring to the evidence 
related to the SNH guidance on recommended bird survey methods to inform impact 
assessment of onshore wind farms.  The observation that despite the fact the objectors’ 
cases focus on alleged deficiencies in the survey work, neither of them made specific 
reference to parts of the SNH guidance, or put any part of the guidance to any of the 
applicant’s witnesses in support of their claims that the survey work was deficient.  This is 
particularly significant so far as SNH is concerned given that Dr Douse came to rely upon 
SNH guidance for his criticism in relation to the adequacy of the survey work in the early 
morning; as discussed in greater detail below.  On no occasion did the objectors put to the 
applicant’s witnesses particular passages of the SNH guidance, in terms of which it was 
suggested that there had been a failure to comply. 
 
5.77 The first time that Dr Douse was referred to any SNH guidance was in cross-
examination for the applicant.  He was taken to guidance for the 2010154 and 2012155 survey 
work respectively; it having been explained that in 2012 there was a draft of the 2013 
guidance that did not change substantially prior to publication of the finalised guidance in 
August 2013.  He confirmed that these were the relevant guidance documents to which he 
was referring when he made reference to SNH guidance.  SSE_11.76 is the guidance of 
relevance to the 2014 survey work156.  He agreed, under reference to paragraph 4 in 
the 2010 guidance that SNH provided both general guidance in relation to survey work and 
also more specific guidance for CRM.  He agreed that they should be read together and 
that the guidance in SSE_11.72 provided important information on the SNH Band Model 
that had been used by the applicant for CRM. 
 
5.78 The issues that were covered with him and which are relevant as to the adequacy of 
the survey work and were agreed with Dr Douse during his cross-examination are 
summarised below: 
 

 There were some key changes between the 2010 and 2013 guidance, with an 
increase in the one year for the recommended minimum duration of the survey 
period.  Hence, SNH’s position changed during the 6 breeding seasons surveyed 
at the site from 2003 to 2012.  It is accepted that the survey information upon 
which the ES addendum is based is 2010 and 2012, however the FEI (2014) is 
based upon additional 2014 survey work that was carried out to address specific 
issues of outstanding concern to SNH. (Paragraph 3.5 of 2013 guidance, 
SSE_11.75157, and same paragraph number in 2014 guidance, SSE_11.76). 

                                                 
154 SNH (2010) Survey Methods for use in Assessing Impacts on Onshore Wind Farms on Bird Communities (revised 
2010).  [SSE_11.71] 
155 SNH (2010) Use of Avoidance Rates in the SNH Wind Farm Collision Risk Model.  [SSE_11.72] 
156 SNH (2014) Assessing Connectivity with SPAs.  [SSE_11.76] 
157 SNH (2013) Assessing the cumulative impact of onshore wind energy developments.  [SSE_11.75] 
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 Prior to the change, in the 2010 guidance while one year was the minimum 
requirement the emphasis was on understanding the underlying trends, such as 
variation in breeding success (paragraph 22 of 2010 guidance).  This is highly 
relevant to the importance of having survey records over six breeding bird 
seasons between 2003 and 2012. 

 The guidance is advisory only and site specific and development specific 
considerations may justify a different approach to survey methods.  It should be 
appropriate in method and effort to the circumstances of the site (paragraph 7 of 
2010 guidance, SSE_11.71). 

 The importance of contemporaneous data is that bird distributions can change 
(paragraph 32 and section 7 of the 2010 guidance).  It is submitted that this is 
highly relevant to the assessment of distribution of breeding pairs in proximity to 
the proposed development. 

 Walkover methods are accepted by SNH as having value for particular purposes 
(paragraphs 33 to 34 of the 2010 guidance).  It was accepted this was relevant to 
the suggestion that the 2014 survey work was not acceptable because walkover 
surveys had been done rather than a formal Brown and Shepherd survey.  This 
issue is discussed further below. 

 Under reference to guidance on survey and vantage point methods, Dr Douse 
confirmed that there is no dispute that appropriate methods were used, with the 
exception of the adequacy of surveys carried out early in the day at the beginning 
of the breeding season during mating. 

 The SNH guidance contained a recommendation of a minimum of 36 hours of 
vantage point watches should be conducted for each viewpoint over both the 
breeding and non-breeding seasons; but as noted in table 1.4 of SSE_11.75, the 
requirement for greenshank was 36 hours in the breeding season only, the 
nonbreeding season not being applicable as birds are not present. 

 The SNH guidance contained standard VP methodologies that should be followed.  
In the SNH guidance this is contained in Appendix 1 of all guidance.  In relation to 
the temporal spread, the surveys should take place between sunrise and sunset 
and it is noted that flight activity can peak early and late in the day and during 
June to August.  In table 1.4 of both the 2013 and 2014 Guidance, it is noted that 
specific to greenshank, display is primarily in the earlier part of the breeding 
season and often very early in the day. 

 
5.79 The survey information contained in the Technical Appendices to the ES addendum 
and the FEI (2014) provide the detailed account of the baseline conditions of the 
development site.  There is a useful summary of the ornithological survey work in section 3 
of SSE_11.59158 that also cross-refers to the relevant SNH guidance at the time that the 
different surveys were undertaken.  The RPS inquiry report “An Assessment of Survey 
Effort at Strathy South Wind Farm”159 provides a very comprehensive account of the survey 
effort.  It is intended to inform the extent to which the survey effort to establish the baseline 
conditions at the site and collect data for CRM, accords with SNH guidance.  The key 
survey issues for the purposes of this inquiry are flight activity, and, the locations and 
numbers of breeding pairs in and around the site and within the buffer zone.  It is in relation 
to these aspects of the baseline evidence that SNH argues that there are deficiencies in the 
data, such that they believe that they are unable to determine beyond reasonable doubt that 

                                                 
158 RPS (2015g) Wood Sandpipers and Strathy South Wind Farm.  [SSE_11.59] 
159 RPS (2015i) An Assessment of Survey Effort at Strathy South Wind Farm.  [SSE_11.133] 
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the integrity of the SPA would not be adversely affected as a result of impacts on 
greenshank and red-throated diver. 
 
5.80 As noted in paragraph 1.1 of the report (SSE_11.133), RPS addresses “general 
aspects of the position taken by SNH throughout correspondence and relates this to the 
data collected, the survey guidance followed, and how SNH dealt with similar issues in 
relation to other wind farm applications”.  Much of the cross-examination from SNH on this 
report, centred on whether or not the situation on Lewis in relation to the Stornoway and 
Druim Leathann wind farms was sufficiently analogous as to support the argument that 
SNH had not acted in a manner consistent with its approach to the evaluation of other wind 
farm developments located in proximity to an SPA.  In this section the issue of lack of 
consistency as regards the potential for disturbance of red-throated diver is not discussed.  
The matters debated in the evidence of Mr Scott as to how comparable the Lewis Wind 
Farm proposals are with Strathy South does not apply to the neighbouring consented and 
constructed Strathy North site, and Strathy Wood that is currently going through the 
application process.  This comparison of numbers of hours of VP survey work is shown in 
Figure 15 of SSE_11.133.  Nor does it apply to the straightforward quantification exercise of 
numbers of hours of VP watches that forms the basis of the conclusion in the summary to 
the report that it supports the conclusion that “surveys at Strathy South have amassed a 
comprehensive ornithological dataset that, in all likelihood, may exceed that assembled for 
any proposed wind farm in Scotland, in terms of number of hours and number of breeding 
seasons covered”. 
 
5.81 Both Figures 15 and 16, which compare the total VP survey effort at the application 
site when compared to SNH guidance, provide a startlingly clear graphic demonstration of 
the huge number of hours that have been spent carrying out VP surveys at Strathy South.  
From comparative evidence it is apparent that the survey work carried out far exceeds SNH 
guidance in terms of the number of hours of VP survey that should be carried out in 
breeding seasons for the purpose of EIA work.  It also far exceeds the numbers of hours of 
VP survey work carried out for Strathy North, in respect of which SNH did not object and 
which also has the potential to impact upon the same qualifying species of the same SPA.  
While Dr Douse did not engage in the reason for this apparent inconsistency in attitude on 
the part of Strathy North, because he had no involvement in Strathy North, he did accept 
that there was at least double the amount of survey work carried out for Strathy South when 
compared to Strathy North, which has been consented without SNH objection.  These 
factual issues are not only relevant to the requirement that collision risk assessment is 
based on extensive field data (Dr Grant explained actual flight activity is a key input variable 
for CRM in his evidence-in- chief), but it also provides clear support for the submission that 
has already been made that the knowledge that the applicant’s experts have as to the use 
of the site by the qualifying species is unsurpassed, when compared to anything that either 
SNH or RSPB Scotland have had to offer to the inquiry. 
 
5.82 It is of course acknowledged by the applicant and its advisers that volume of survey 
work is not by itself determinative of the question of whether it is fit for purpose.  However, it 
is the position of the applicant and its experts that the huge numbers of hours spent 
carrying out survey work at Strathy South over six breeding seasons, has provided RPS 
with a robust representative sample of greenshank activity at and around the development 
site.  It is therefore well-understood what use greenshank make of the site.  During Dr 
Douse’s cross-examination, he came to the position that he openly acknowledged that the 
ornithologists employed by the applicant understood the use of the site made by specific 
species of relevance to this inquiry.  In relation to this particular line of questioning Dr 
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Douse was being pressed as to his alleged deficiencies in the 2014 survey work that had 
resulted in SNH placing no weight on the additional survey evidence produced in the FEI 
(2014). 
 
5.83 The position of Dr Douse in cross-examination was at best equivocal, at worst less 
than candid as to why it was that the survey information contained in the FEI (2014) had not 
addressed SNH’s outstanding concerns that were debated at this inquiry.  In his evidence 
during cross-examination he confirmed that the decision by SNH to maintain its objection 
following submission of the FEI was based on his advice and that the decision was 
ultimately taken at Director level.  However, there was considerable ambiguity as to the 
extent to which Dr Douse had properly had regard to the FEI (2014) when providing his 
advice to his Director.  Initially he contended that little cognisance had been taken of 
the 2014 survey data because it was considered to have a number of significant omissions 
that led Dr Douse to conclude that its position of objection would not change in relation to 
greenshank and red-throated diver. 
 
5.84 However, when pressed on the exact nature of those so-called omissions, Dr Douse 
could not substantiate his position.  The only issue put to the Applicant’s witnesses in cross-
examination was that there was not a formal Brown and Shepherd survey in 2014, instead 
there had been walkover surveys.  Dr Douse accepted the acknowledgement in SNH 
Guidance that such a survey can have value of its own, albeit that it is not a substitute for 
Brown & Shepherd surveys.  This was also the only claimed deficiency referred to by Dr 
Douse during cross-examination.  He did concede that by 2014, the additional survey work 
was being carried out to address the outstanding concerns of SNH and that it was bespoke 
survey work for that purpose.  It was not intended as formal survey work to comply with the 
minimum requirement of two years’ survey work; that had been carried out in 2010 and 
2012.  This work was over and above the minimum requirement of 2 years’ survey data to 
address specific issues. 
 
5.85 During survey planning for the 2014 breeding season, the outstanding objections to 
the development by SNH centred round red-throated diver (collision mortality and 
displacement) and greenshank (collision mortality).  A survey programme was therefore 
devised to collect data to enhance understanding of the specific issues that remained of 
concern to SNH.  The correspondence produced in Appendix 5 of Technical Appendix 5.2 
of the FEI (CD_5.2) and more concisely from SSE_11.146160 onwards, records the attempts 
throughout 2014 to reach a position of agreement that the applicant had fully addressed 
SNH’s concerns through the additional work commissioned by the applicant.  For this 
purpose RPS designed a vantage point survey programme to collect flight data for collision 
risk modelling (and distance detection correction analysis for greenshank), extensive 
breeding diver walkover surveys and focal watches to collect further information on red-
throated diver breeding locations and flight activity for chick provisioning, and, camera 
trapping at a specific location [redacted] to provide unparalleled continuous survey 
coverage of a particular loch of concern to SNH with respect to red-throated divers.  
Breeding raptor surveys were also carried out.  It was not considered necessary to carry out 
further moorland breeding bird surveys as a great deal of moorland breeding bird survey 
effort had been carried out in previous years (particularly 2010 and 2012), hence these 
surveys were not repeated in 2014.  SNH did not suggest that this was an omission in the 
work being carried out for the specific concerns that were being addressed. 
 
                                                 
160 Approved Meeting Minutes.  [SSE_11.146] 
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5.86 Dr Douse repeatedly avoided answering the question as to whether or not the 
walkover nature of the site survey was an issue at all, because by that stage the applicant’s 
witnesses well-understood the use of the site made by the species of concern to 
consultees.  While he agreed that the surveys in 2014 were designed to address SNH’s 
outstanding concerns, he was very resistant to the proposition that insofar as the criticism 
related to the 2014 survey work not being a “formal survey”, that was a reference to the 
walkover survey carried out in place of a Brown and Shepherd survey.  As discussed, he 
accepted under reference to the SNH guidance that SNH accepted that walkover surveys 
had a value depending upon the objective. 
 
5.87 It was suggested to him that by 2014 the applicant’s expert ornithologists had a good 
understanding of the use of the site and did not need to carry out a Brown and Shepherd 
survey.  He equivocated over that proposition but ultimately, after repeated questioning he 
came to agree that he had no issue as regards the understanding of the applicant’s 
ornithologists as to the use made of the site by different species and their distribution.  
Furthermore, in cross-examination he stated that he was “highly satisfied” with what was 
presented in 2014 and that RPS had gone to great lengths to characterise the area.  This is 
of course, completely at odds with the statement by both SNH in cross-examination and Dr 
Douse in evidence, that the FEI (2014) was definitely taken into account but not relied upon 
because of alleged unspecified deficiencies in the survey work. Once it is understood that 
the only alleged deficiency was the absence of a Brown and Shepherd survey, and that in 
fact Dr Douse was highly satisfied as regards RPS’s characterisation of the area, the only 
conclusion that can be reached is that SNH placed no weight on the 2014 survey work for 
no good reason and has been unable to justify that decision at the inquiry. 
 
5.88 This analysis of the evidence that leads to the conclusion that the 2014 data was “set 
aside” (to use Dr Douse’s words during cross-examination) is entirely consistent with the 
fact that the applicant and RPS did not receive any response from SNH that made any 
reference to the site survey data contained in the FEI (2014), never mind a review of its 
outstanding concerns under reference to that data.  Mr Scott advised that he had never 
seen a response from SNH that suggested that this data in relation to greenshank and red-
throated diver had been reviewed and considered.  SNH was unable to challenge that 
evidence.  At the end of Dr Douse’s evidence all that can be taken from it is that a decision 
was taken by him to leave out of account the FEI (2014) for the purposes of reviewing 
whether or not he could advise that the outstanding of objection by SNH in relation to 
greenshank and red-throated diver could be withdrawn.  His reasons for doing so are less 
than clear because frankly his attempted justification that it was due to alleged deficiencies 
in the 2014 survey work, cannot be supported by the evidence. When one examines the 
evidence of SNH that is intended to support its objection in relation to greenshank and red-
throated diver, it is submitted that there was no good reason for SNH to maintain the 
objection in light of the further information provided.  Moreover, it was submitted that when 
the RPS inquiry reports were submitted, which provided evidence as to the lack of 
substance to the outstanding SNH concerns, there was even less reason for the objection 
to be maintained. 
 
5.89 The specific concerns that SNH has brought to inquiry in relation to greenshank are: 
(1) VP locations and viewshed calculations of flight activity, including issues of detectability 
and surveyor disturbance; and (2) the adequacy of the survey work for the purposes of 
recording display flights. 
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5.90 RSPB’s stated concerns in its Topic Paper are also the alleged inadequacy of survey 
work in respect of display flights, and, detection of greenshank.  However, Dr McCluskie did 
make clear in his evidence that he agreed with Dr Grant’s approach to calculation of the 
distance detection correction.  There is a separate site-specific issue that is concerned with 
the prospect of colonisation of the development site following removal of the commercial 
forestry, but that is addressed in the section on collision risk. 
 
Greenshank - viewpoints and viewsheds 
 
5.91  The applicant draws attention to the very limited number of site visits carried out by 
the objectors’ experts.  While Dr Douse did attempt to visit the VPs, it was apparent from 
the detailed questioning in relation to this issue that he had experienced limited success in 
establishing the correct position from which to consider the nature of the viewshed.  When 
he was taken through all of the VPs shown on Figure 1 of the RPS inquiry report 
SSE_11.52161 during cross-examination, at the outset of his cross-examination he stated 
that the only viewpoint that he had not attempted to visit at all was VP16.  So far as some of 
the other viewpoints were concerned he had experienced some difficulty in locating the 
exact location of the viewpoint because on some occasions he only had a map and did not 
have GPS to assist in locating the viewpoint; this was expressly stated to relate to 
viewpoints 1, 5, and 15.  However, he also discussed visiting “the areas around some of the 
viewpoints”, 3, 17 and 18 for example but did not try to locate the exact viewpoint and 
viewpoints 19 and 20 he “viewed” from the access track.  At the time of giving his evidence, 
Dr Douse was still unsure if he had accurately located viewpoint 20. 
 
5.92 It was submitted that I had visited the VPs and would be able to reach my own 
conclusion as to the visibility across the different viewsheds from these VPs.  From the 
accompanied site visit in the spring, I would also have been able to form a view as to the 
differences in understanding and knowledge of the VPs as between Mr Scott and Dr Douse.  
In that regard, reference is made to the discussion between the two witnesses as to the 
location of VP11.  It is understood from the applicant’s representatives who attended the 
site visit, that Dr Douse seemed to want to point out that what was relevant to note on the 
site visit was what could be viewed from a location on the track and not from the VP itself.  
When it was pointed out that this location was not the exact location of the VP, and that a 
GPS is only accurate to circa 10 metres, and viewshed analysis is based on 50 metre 
computer modelled cells, the discussion moved on.  The entire visiting party present on the 
site visit crossed the high deer fence and moved several metres to a slightly higher position 
from where surveys had taken place.  This location was still within the parameters of the 
prescribed vantage point location, and illustrated that the paper map illustration of a VP 
viewshed is indicative, but is also micro-sited to attain the best view at all times. 
 
5.93 Separately, there are a number of points that emerged from the evidence of Dr 
Douse at the inquiry that do call into question his understanding of the technical evidence 
that RPS has produced.  During cross-examination Dr Douse appeared to demonstrate 
poor understanding of viewshed issues, confusing what could be seen from a standing 
position with what is shown on the viewshed map for 0m height.  Although it was apparent 
from the cross-examination of Mr Scott that Mr McKenzie understood that subtlety, the 
same could not be said from the evidence of Dr Douse.  While it was acknowledged that he 
differentiates in his topic paper between the figures in the ES addendum that were at 0m 
compared to 20m, his understanding when giving evidence was less than clear. 
                                                 
161 RPS (2015b) An Assessment of Flight Activity of Greenshank in Relation to Collision Risk Modelling at Strathy 
South Wind Farm.  [SSE_11.52] 
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5.94 In cross-examination Dr Douse sought to make much of the fact that he had been 
able to get a clear view of the bothy that is visible from VP3 but that it was not shown on 
Figure A11.1.18 of the ES Addendum Confidential162, which caused him to question the 
accuracy of the viewshed calculation.  He was taken to this figure in the addendum to follow 
up on questions that had been put to Dr Grant under reference to Figure 1 of the RPS 
inquiry report, SSE_11.52.  The question that was put to him was that the patchy coverage 
shown in that figure could be accounted for because the terrain was undulating.  While he 
agreed with that point, he then went on to question the accuracy of the viewshed mapping 
because he could not understand why it was that the bothy was not visible.  The evidence 
illustrates a lack of understanding of the technical information contained in the 
environmental information, i.e. the 0m viewshed map shows what is visible at 0m height, 
which clearly shows that the bothy in not visible from this vantage point.  However, the 20m 
viewshed map shows that the airspace 20m above the bothy (i.e the collision risk airspace) 
is visible. 
 
5.95 Dr Douse accepted during his cross-examination that what is important so far as 
SNH guidance is concerned is the survey of the collision risk volume, but throughout his 
cross-examination his criticisms were based on his personal judgement of whether or not 
the viewsheds shown on the various figures in the ES addendum and the FEI (2014) fairly 
represented what could be seen by him from a particular VP.  It was his judgement that 
because some of the viewsheds from particular VPs did not “go out” to 2 kilometres when 
he attempted to “ground-truth” them from the particular VP, there was not adequate 
coverage in order to comply with guidance.  As will be noted from the up-to-date SNH 
guidance, recognition is given by SNH to the fact that this is an issue generally and Dr 
Grant explained the relevance of the distance detection correction to take account of this 
fall off in visibility.  Dr Grant also spoke in his evidence about the importance of 
understanding that different parts of the viewshed were covered from more than one VP 
and that they were overlapping.  This contributed to the accurate assessment of the 
collision risk volume. 
 
5.96 A separate issue was raised by SNH in relation to the effect of trees on viewsheds.  
The evidence from Dr Grant was that while the model did not empirically take account of the 
effect of trees (in the sense of being measured), the issue had been considered and 
addressed by RPS and Dr Grant.  He advised that the issue of overlapping viewsheds 
discussed above, was relevant to this issue too and formed part of the qualitative (as 
opposed to quantitative) assessment that he and RPS had carried out when considering 
this outstanding concern of SNH.  Specifically, in relation to the modelling carried out for 
Strathy South, the effect of trees on viewsheds is incidentally taken account of through the 
use of the distance detection correction.  Dr Grant explained that having regard to the site-
specific conditions, it was the case at Strathy South that the effect of trees only began to 
obscure detection of greenshank at risk height, at longer distances approaching 2 
kilometres.  Dr Grant explained that because SNH assumes detection is not possible at this 
distance from the vantage point, i.e. close to 2 kilometres which is the distance at which 
SNH considers little of the actual flight activity is recorded, it was necessary to consider how 
that could be addressed in the model.  The more recent SNH guidance of 2013 and 2014 
makes specific reference to this issue and it is not, therefore, unique to Strathy South.  It is 
an issue that SNH expects to address in most cases.  This is what resulted in the 
calculation of the distance detection correction which is explained in the RPS inquiry report 
                                                 
162 ES Addendum.  [CD_4.5] 
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SSE_11.52 that Dr Grant spoke to in evidence.  It was therefore his considered expert 
opinion that this issue in relation to the survey work had not led to underestimation in the 
CRM. 
 
5.97 This is another clear example of Dr Douse and SNH simply failing to understand the 
technical evidence.  In that regard, it is emphasised that his own evidence on this issue on 
viewsheds was restricted solely to the question of what could be seen by him from 
particular VPs for the purpose of reaching a judgement as to whether greenshank could be 
detected over the whole viewshed from the VP survey.  He clearly considered such an 
evaluation would be determinative of the question of whether flight activity was 
underestimated in the CRM and either did not fully consider or understand other  
considerations of relevance as to how the collision risk volume had been surveyed, or, the 
relevance of the distance detection correction to this issue. 
 
Greenshank - timing of survey work 
 
5.98 Both SNH and RSPB Scotland seek to undermine the robustness of the CRM on the 
basis that the survey work did not provide sufficient coverage during the dawn period in the 
early part of the breeding season (April).  When this issue is considered, objectively, the 
applicant has provided more than sufficient reasoned explanation as to the basis upon 
which it has been concluded by RPS and Dr Grant that this issue has not resulted in any 
significant underestimation of flight activity on the site within collision risk height.  As both 
Mr Scott and Dr Grant explained in their evidence, greenshank will be active across all 
daylight hours, and display flights are not limited to early mornings in April.  Activity can 
sometimes be linked more to weather than time of day.  Dr Grant referred to the fact that 
this was reflected in the extract of the book written by the parents of Professor Des 
Thompson that SNH relies upon and uses as the basis for its input assumptions in its own 
collision risk estimation exercise that MacArthur Green carried out.  This is produced with 
the inquiry document number, SNH O-36163, which contrary to the reference provided in the 
list of SNH’s Ornithology Documents is from the 2nd edition dated 1979 and not the first 
edition in 1951.  This was explained on the opening day of the inquiry session when a 
motion was made on behalf of the Applicant to lodge the book itself. 
 
5.99 At the opening of the inquiry session the applicant sought to lodge the book because 
the applicant’s experts consider that there is much more discussion in the book that is of 
relevance to the assumptions used in the MacArthur Green collision risk estimation 
exercise, than contained in the short section produced by SNH.  Disappointingly, SNH (and 
RSPB Scotland) opposed that request and ultimately only one additional page was lodged 
that Dr Grant considered bore upon the behavioural characteristics of greenshank that was 
of direct relevance to the exercise carried out on the instructions of SNH.  Nonetheless, the 
following passages in the chapter on “Territory and Dispersion” produced by SNH are 
relevant: 
 

 Page 104, “………shortly before the hen lays her first egg, he often song-dances 
passionately, high above his territory.” 

 Page 105, “During egg-laying, territory-holding cocks often sing when intruders fly 
over their territories. Intrusion may also lead to attacks and pursuits, with the 
territory holder song-dancing after he has ejected the trespassers…Time after 

                                                 
163 Nethersole-Thompson D and M – Greenshanks – 1951.  [SNH 0-36] 
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time the two cocks leap-frogged over on another and then rose and flew high with 
the territory holder trying to out-fly and buffet his rival” 

 Page 105, “In Sutherland, cocks sometimes song-dance over their territories 
before evening nest-relief….” 

 Page 106, “Territorial defence is particularly strong just before and during the 
hatch.” 

 Bottom of page 108 and top of page 109, “If, however, the Knoll chicks started to 
wander into the living-space of the Eamonn pairs the two sets of parents became 
excited and aggressive, the cocks song-dancing and flying towards each other 
before the broods were herded back into their own living-space.” 

 
5.100 These passages support the evidence of both Mr Scott and Dr Murray, who both 
have considerable first-hand experience observing greenshank, and knowledge of the site.  
They both stated in their evidence that dawn was not the only time at which greenshank 
could be expected to engage in display flights over the site.  Dr Grant emphasised that in 
his experience the timing of display flights was not “black and white” and that it would very 
often depend on weather conditions.  In his experience, if the day began overcast and 
cloudy often there would be no display flights until later in the day when the sun came out.  
Similarly, it was Mr Scott’s experience that the timing of display flights varied over a day and 
dusk was just as important as dawn as both are periods of higher display activity for 
greenshank.  This is consistent with the evidence of Dr Douse in his evidence-in-chief.  He 
was referred by Mr McKenzie to different references in a series of documents164 165 166, as 
evidence that both dawn and dusk are avoided during Brown & Shepherd surveys to count 
numbers of birds (as opposed to surveys to record flight activity) because of higher display 
activity at that time. 
 
5.101 The reliance that SNH places on the assertion that the survey work is defective and 
gives rise to uncertainty as to the reliability of the estimate of mortalities, can be clearly 
understood from paragraph 163 of Dr Douse’s Topic Paper.  It is stated that “one of the 
critical periods of high flight activity is known to be early in the season in the hours after 
dawn [page 553, SNH O-34]” (emphasis added).  While the document produced is an 
extract from the 1983 Cramp and Simmons edition of “The Birds of the Western Palearctic. 
Greenshank”, as Mr Scott explained in his evidence when one has regard to the information 
provided on page 553, it is apparent that the source Dr Douse is actually relying upon is a 
passage concerning brief observations by Denisova in 1962.  On the basis of that source Dr 
Douse and SNH argue in the Topic Paper that the period before 7am is the most critical 
period and if the VP survey work doesn’t cover that period then it necessarily follows that 
the collision risk to greenshank on the site is liable to have been underestimated. 
 
5.102 Mr Scott was scathing in his evidence to the Inquiry as to the reliance SNH places on 
such a weak evidence base for the purposes of drawing conclusions as to the behavioural 
characteristics of greenshank in the Caithness and Sutherland Peatlands SPA.  As he 
explained during his re-examination when he gave evidence to the inquiry in relation to 
greenshank, because of the reliance that SNH placed on this source RPS had attempted to 
get the Denisova paper but had been unable to do so.  However, it had been established 
that the conclusion that flight activity was twice as intense between 3am and 7am, when 
compared to the period from midday to 11pm, was based upon “brief observations” in 
                                                 
164 Bellamy & Eaton (2010) The 2009 Wader Survey - Main report - version 3.  [SNH 0-38] 
165 Brown & Shepherd 1993.  [SNH 0-39] 
166 Calladine et al wader survey frequency 2009.  [SNH O-40] 

270



 

WIN-270-2 81  

Siberia which was considerably further north and east than Strathy South and it wasn’t even 
known where in Siberia these brief observations were carried out.  Mr Scott did not know 
whether or not the dawn period was the same in Siberia or not.  More importantly, it was 
apparent when Dr Douse gave his evidence a few days later, he was not in a position to 
offer up any more detailed information on these “brief observations”.  In fact, it is submitted 
that under cross-examination, Dr Douse sought to distance himself from his previous 
reliance upon Denisova’s observations in Siberia.  Mr Scott concluded his evidence on that 
issue by stating to the inquiry that he considered that SNH’s reliance upon that source and 
the weight attached to it in the Topic Paper was unsuitable. 
 
5.103 It appears SNH’s inquiry team shared that view as Dr Douse did not attempt to 
defend the use made of Denisova in his oral evidence to the inquiry and chose instead to 
seek to create the impression in both his evidence-in-chief and in cross-examination that 
the three papers referred to above, to which he was taken in his evidence-in-chief, formed 
the basis for his concern over diurnal behavioural variability of moorland breeding waders.  
He also stated on a number of occasions that SNH’s insistence that there was insufficient 
survey coverage at dawn or the early part of the day stemmed from the requirement in SNH 
guidance that the whole diurnal period is covered. When specifically asked about Mr Scott’s 
criticism that the Denisova evidence was based on “brief observations”, his response was 
that his position did not depend on use of that reference, contrary to what can be taken from 
the Topic Paper.  He confirmed that he had also attempted to locate the paper but 
experienced the same problem as Mr Scott and, in any event, believed that the paper was 
in Russian.  This part of the evidence is relied upon in submission because of its relevance 
to the weight given to the evidence, and the question of reliability of a particular witness’s 
evidence.  It was submitted that the inappropriate use made of generic observations from 
an entirely different part of the world, and for which no proper evidential basis is provided to 
establish the relevance of such observations to greenhank at Strathy South, demonstrates 
a lack of scientific rigour on the part of SNH. 
 
5.104 Further, it provides a sound basis for preferring the evidence of Mr Scott and Dr 
Grant in relation to the periods of time when it can be expected to observe higher flight 
activity at and around the development site.  Dr Douse having abandoned his reliance on 
the Denisova source, fell back on SNH guidance and the three general papers that are 
concerned with Brown and Shepherd surveying rather than VP surveys, as providing the 
basis for judging whether or not the survey work adequately covered early morning display 
flight activity.  In doing so, he made clear that he did not have any site specific evidence to 
offer to the inquiry on this issue.  This has some bearing on the approach that SNH took to 
the assumptions used in its alternative approach to collision risk estimation. 
 
5.105 It is not only Dr Douse’s evidence that is unreliable on this issue.  The closing 
submissions put forward by SNH at paragraphs 10.17 and 10.18, on what is described as 
the second issue that SNH has with the VP survey work, also cannot be relied upon.  In 
paragraph 10.17, two criticisms are made of the survey evidence in relation to observing 
display flight activity: 
 

 The first is in relation to the “very limited survey work undertaken in the early part 
of the season when the great majority of display flights would take place”. 

 The second is stated to be “that there was often none and in other cases, only 
very limited survey work undertaken during the early part of the day which is when 
most of the display and other flight activity by greenshank and other waders will 
take place”. 
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5.106  The first point made in rebuttal is to take issue with the assertion that it is not just 
display flight activity that occurs mostly in the early part of the day but also “other flight 
activity”.  It has never been part of SNH’s case that the issue of early morning coverage 
applies to any other type of flight activity other than display activity.  This cannot be 
disputed, not least because it is that particular flight activity that results in greenshank flying 
at collision risk height and that is why it is of particular interest to SNH and RSPB Scotland. 
A finding on this point, recording that SNH’s stated residual concern at the inquiry was only 
in relation to display flight activity is recommended. 
 
5.107 Separately, the fact that this part of the submission simply ignores the acceptance by 
Dr Douse in cross-examination that it is both dawn and dusk coverage that is relevant to 
display flight.  The question of adequacy of survey work to assess display flights should not 
be restricted solely to a count of the number of early morning surveys.  As already 
submitted, after abandoning Denisova in cross-examination Dr Douse’s principal 
justification for his insistence that it was the early morning period that was of critical 
importance, came to be SNH guidance.  It therefore is relevant that the closing submission 
for SNH also ignores the detailed cross-examination in relation to the relevant SNH 
guidance and the concessions from Dr Douse under reference to various passages of the 
guidance.  It is clear from the guidance in relation to the timing of VP watches that Mr Scott 
is correct in emphasising that the purpose of survey work is to obtain a representative 
sample of activity on the site.  It was his position that watches outwith April and the early 
morning period provided evidence of display flights and that at the development site, 
breeding would go into May and not be restricted to April.  Also that he knew from his first-
hand experience that at the development site, display flights occurred throughout the day, 
and not simply around dawn.  He considered, therefore, that a representative sample was 
obtained from watches that took place later than just those in April, and from other watches 
spread throughout the day, and particularly at dusk. 
 
5.108 He was supported in this by Dr Grant, who confirmed that from his knowledge of the 
species, in this part of Scotland breeding would go into May and it was simply wrong to 
suggest that it was only in the early part of the day that display flights could be observed.  In 
this regard, the applicant takes issue with SNH’s representation of Dr Grant’s evidence in 
paragraph 10.18 in which he contends that Dr Grant acknowledged in response to a 
question from me, that there was a paucity of data in April and early in the morning.  That 
summary of the evidence is wrong and misleading.  When one considers the totality of the 
evidence given by Dr Grant it is quite clear that he was content that the field data was fit for 
purpose, i.e. for use in the CRM.  Moreover, having checked the notes of evidence, the 
response that Dr Grant gave to the particular question (as to whether or not this concern 
that SNH had affected the reliability or credibility of the survey work), was that Dr Grant did 
agree “that there is sometimes a paucity of data in April and early morning”.  Emphasising 
the qualification used by Dr Grant of “sometimes”, may seem like semantics but it is a very 
important qualification when one reads on in the notes of evidence to put his answer on that 
specific point, into the context of the remainder of his answer.  He went on to say that even 
acknowledging that there is sometimes a paucity of data from early morning, early on in the 
breeding season, his response on that issue was to refer to his own experience in the field 
and from the chapter from the Nethersole-Thompson book relied upon by SNH (document 
SNH O-36), from which it is apparent that although, on average activity, is likely to be 
highest at that time, it was not a “black and white” thing.  He did not agree that this flight 
activity had not been captured through the site survey work that would lead to any 
underestimation of significance in the CRM. 
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5.109 The VP survey work is not intended to provide an absolute quantification of the 
actual amount of time spent in display flight over the site.  That would involve conducting 
watches over 100% of the site, and 24/7 over the breeding season.  It is clear from the SNH 
guidance that that is not what is envisaged, but rather that the VP survey captures a sample 
of the different types of flight activity that occurs, and temporal spacing is applied.  Finally, 
the 2012 survey work shows good temporal coverage of the breeding season and provides 
reasonable coverage of early morning.  Up to the inquiry, SNH relied upon the Denisova 
source for claiming that there was a disproportionate amount of display flight activity in the 
early morning.  The abandonment of Denisova as credible scientific basis for this assertion 
demonstrates that SNH has placed an unjustified amount of weight on the importance of 
early morning survey work, and the importance of April, in effectively suggesting that is 
where the focus of the survey work should have been.  Such a black and white position is 
not supported by other more reliable evidence presented by the applicant’s experts.  There 
can be no doubt that both Mr Scott and Dr Grant fully understood the relevance of the 
behavioural characteristics of greenshank that gave rise to display flight activity, and the 
relevance of this particular activity to collision risk. 
 
Greenshank - surveyor disturbance 
 
5.110 The final issue addressed in relation to the survey work is the claim by SNH that the 
low flight activity for greenshank that was recorded in the first of the distance bands, 0–250 
metres, is attributable to surveyor disturbance.  As a consequence, for this reason too, SNH 
claims that the flight activity on the site has been underestimated.  What can be taken from 
the discussion of this residual concern at the inquiry is that there is no credible basis in 
evidence that has been put forward by SNH to support this assertion.  It is based on 
speculation on the part of SNH as to what the explanation could be for this anomalous 
result.  No-one disputes that the lower record of flight activity in the first of the distance 
bands is apparently an anomaly.  Experience shows that generally the observations of the 
target species are more numerous in that first (closest) band because of the obvious benefit 
of close distance between the observer and the survey target.  As already stated, it is not 
disputed that the higher record of flight activity in the second distance band is, on the face 
of it, an anomaly.  However, as Mr Scott observed during his evidence – that is nature, 
unexpected things happen and are detected through survey work.  Because a result is 
unexpected, this does not by itself lead to the conclusion that the survey data is unreliable. 
 
5.111 Yet again, the applicant can point to a much more scientific and robust approach to 
seeking to understand this anomaly than the superficial approach taken by SNH.  The only 
explanation tendered by SNH is the suggestion of surveyor disturbance.  However, no 
explanation is provided as to the basis upon which this conclusion should be reached from 
the evidence presented by SNH.  Mr Scott explained that the surveyors were experienced 
and followed guidance that they were given for undertaking such surveys.  By way of 
example, he referred to the fact that the surveyors had a 15 minute settling in period after 
arriving at the VP before beginning the watch. Hence the surveyor was not moving around, 
not only during the watch but also before it as the surveyor becomes habituated within the 
surroundings before the survey begins.  Dr Grant also confirmed that he had no reason to 
believe that the anomalous result was attributable to surveyor disturbance.  During the 
questioning of Dr Douse in relation to the relevant guidance from SNH on survey work, he 
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confirmed that it was not part of SNH’s case that the applicant and RPS had not used 
appropriately qualified surveyors167. 
 
5.112 RPS and the applicant have previously advised SNH that it is their considered 
opinion that the anomalous result is attributable to the fact that the breeding habitat in 
proximity to the VPs is less suitable.  This has been demonstrated by scientific analysis and 
modelling work.  The key supporting evidence for the applicant is: 
 

 SSE_11.52168 (section 3) presents the detailed supporting analyses for this.  
Paragraphs 3.1 – 3.6 describe the methods by which the analyses were 
undertaken to determine the relationships between greenshank habitat suitability 
and distance from VPs. Table 3.1 and Figure 2 present the results that show that 
greenshank habitat suitability is low, close to most of the VPs.  This evidence was 
not challenged in cross-examination nor was any scientific basis put forward by Dr 
Douse when he came to give evidence that provided a basis for rebutting the 
conclusions of that scientific study carried out by RPS and Dr Grant. 

 SSE_11.56169 (section 4) presents the details of how greenshank habitat suitability 
was mapped across the site as a preliminary exercise in the analyses that is 
contained in SSE_11.52. 

 SSE_11.89170 is a scientific paper produced by RSPB and published in the 
Journal of Applied Ecology that Dr Grant relies upon and made use of in his 
analyses and modelling.  It describes the relationship between habitat variables 
and the occurrence of breeding greenshank, so providing the basis for 
SSE_11.56. 
 

5.113 None of this work was challenged.  No issues were raised as to the validity of the 
source material used for the analyses contained in Dr Grant’s inquiry report SSE_11.52.  
The submissions made by SNH following the inquiry in relation to this issue, and the 
continued characterisation of the flight data in the 0–250 metre band as “significantly 
unreliable”, are seriously flawed.  Apart from the fact that SNH does not have from Dr 
Douse a sound evidential basis for the submission (SNH having lead no evidence to 
substantiate the assertion that the anomaly is attributable to surveyor disturbance), they are 
also based on a failure on the part of the SNH inquiry team to understand the evidence 
presented in SSE_11.52 and explained by Dr Grant.  SNH has completely misunderstood 
that the issue of using data related to a surrogate species from the Viking work, for the 
purpose of calculating the distance detection correction has no bearing on the resolution of 
this issue.  The lack of appreciation as to the purpose of the work reported upon in 
SSE_11.52 was apparent from the cross-examination of Dr Grant.  When it was put to Dr 
Grant that he ascribed the low level of activity in the 0–250 metre band to the nature of the 
habitat in that distance band, Dr Grant replied in the affirmative and added that there was a 
very rational reason for that conclusion that was backed up by analysis. SNH then asked Dr 
Grant where this could be found and was referred by the witness to section 3 of 
SSE_11.52.  SNH do not appear to be aware of that analysis and did not cross-examine on 
the analysis that is contained in section 3 of SSE_11.52.  Indeed, it wais suggested by SNH 
that it may not matter what was to be taken from that document because Dr Grant did not 
use the data from the 0–250 metre band in his distance detection correction.  The 
                                                 
167 See also the discussion of SNH’s position in RPS (2015b) An Assessment of Flight Activity of Greenshank in relation 
to Strathy South Wind Farm.  [SSE_11.52] 
168 RPS (2015b) An Assessment of Flight Activity of Greenshank in relation to Strathy South Wind Farm.  [SSE_11.52] 
169 RPS (2015d) Habitat Suitability and Greenshank Distribution Relating to Strathy South Wind Farm.  [SSE_11.56] 
170 Modelling edge effects of mature forest plantations on peatland waders.  [SSE_11.89] 
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reasoning set out in the closing submissions from SNH, confirms that the materiality of 
SSE_11.52 had been overlooked by SNH in relation to this issue, relying instead upon a 
flawed understanding of the evidence of Dr Grant in relation to the calculation of the 
distance detection correction. 
 
5.114 While both issues are addressed in Dr Grant’s inquiry report SSE_11.52, SNH’s 
inquiry team quite clearly do not understand, or choose not to understand, that Dr Grant did 
not make use of the data of relevance to the 0–250 metre band in calculating the distance 
detection correction because the existence of the anomaly made it unsuitable for the 
purpose of the particular exercise being carried out; not because he considered it 
unreliable.  In essence, the anomaly rendered the data less suitable for the calculation of 
the distance detection correction factor.  Based on the experience that had been gained by 
the ornithologists working on the Viking project in relation to the correlation between bird 
size and detection rate, a surrogate species (golden plover) was used for the separate 
exercise of calculating the distance detection correction in the 0–250 metre band.  It is clear 
that this is what Dr Grant was explaining to Mr McKenzie during his cross-examination.  
Regrettably it was clear from the way in which Mr McKenzie conducted the cross-
examination of Dr Grant that he had misunderstood what he should take from Dr Grant’s 
explanation, or, the significance of the habitat suitability analysis contained in section 3 of 
SSE_11.52.  It can now be understood from the reasoning in SNH’s closing submissions 
that it has been labouring under the mistaken belief that the fact Dr Grant did not use the 
data from the 0–250 metre band is, by itself, determinative of the question of whether or not 
SNH is justified in treating that data as unreliable.  This is incorrect. 
 
5.115 Unfortunately it appears that SNH do not appreciate and understand that it does not 
follow that because the data for 0-250 metre band was not used for the calculation of the 
distance detection correction that it follows that Dr Grant considered the data was 
unreliable.  That proposition was never put to either of the applicant’s two witnesses who 
gave evidence on this issue.  It is not suggested that there has been a deliberate attempt by 
SNH to mislead as to what should be taken from the evidence on the reliability of the data in 
the 0-250 metre band, because it is accepted that the lawyer’s understanding of such 
technical matters necessarily is dependant to a significant extent on the understanding of, 
and technical/scientific explanation provided by, the expert witness.  In that regard, 
reference is made to the occasions during Dr Douse’s evidence when Mr McKenzie 
disagreed with his own witness when Dr Douse made a statement in evidence that 
contradicted what he had previously told Mr McKenzie.  By way of example, during the 
discussion over the anticipated change in the avoidance rate for red-throated diver, Dr 
Douse initially disavowed all knowledge that SNH was considering moving from the default 
rate of 98% to as much as 99.5%.  In response Mr McKenzie reminded Dr Douse that he 
was shown the relevant documentation that showed SNH was intending to make such a 
change. 
 
5.116 On the point in question, it is submitted that SNH has never been prepared to accept 
that there is an entirely logical and justifiable reason for this anomaly in the 0–250 metre 
band at this site, because of the low suitability of habitat for breeding greenshank in 
proximity to the VPs.  Despite the fact that SNH accepts the preferred habitat of greenshank 
is boggy ground which tends to be found in the low lying areas, rather than the elevated 
ground on which the VPs were located (see paragraph 3.3 of Dr Grant’s precognition171), it 

                                                 
171 Dr Grant’s precognition. 
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continues to fasten on to its speculative belief that the anomaly is due to the data being 
unreliable through surveyor disturbance. 
 
5.117 Faced with a steadfast refusal to accept the entirely logical and justifiable 
explanation provided by the applicant based on the knowledge of RPS and Dr Grant as to 
the characteristics of the habitat observed on the ground around the VPs, the applicant 
commissioned RPS and Dr Grant to carry out further scientific analyses and modelling to 
test the reasoning that the anomaly was attributable to low habitat suitability around the 
VPs.  It is on the basis of that scientific work (SSE_11.52) that both Dr Grant and Mr Scott 
are absolutely certain that the data in that band is perfectly reliable and suitable for use in 
the CRM.  As noted above, Dr Grant was not challenged as to the robustness of his 
conclusions or the supporting detail provided in the three inter-related inquiry documents 
discussed above.  He was not asked anything about the discussion in section 4 of 
SSE_11.56 on the habitat suitability modelling that had been carried out.  SNH’s closing 
submission also discloses a similar inability to understand the whole process of producing 
the distance detection correction. 
 
5.118 In conclusion on this issue, in explaining how the distance detection correction was 
calculated, Dr Grant was not in any way suggesting that for this important part of his 
contribution to the CRM, he had discarded the site data for the 0–250 metre band as 
unreliable.  At no point in his evidence did he agree that it was unreliable, as confirmed in 
paragraph 2.15 of his report SSE_11.52 in which it is stated that there is no more reason to 
expect disturbance at Strathy South than any other site at which VP surveys have been 
undertaken, given that it is not disputed that it was carried out in accordance with SNH 
guidance.  He was not challenged on that statement.  Furthermore, on the basis of his own 
work as described in SSE_11.52, and the related supporting documents, it is submitted that 
there is a sound scientific reason for concluding that the anomaly in the data is indeed due 
to the unsuitability of the habitat around the VPs and no reasonable scientific doubt remains 
in relation to the cause of this anomaly.  Consequently, there is no reason to doubt the 
reliability of the data related to the 0–250 metre band. It follows from these findings that the 
submissions made in relation to SNH’s position on this issue as to the reliability of the data 
for the 0–250 metre are fatally flawed and predicated upon a failure to understand the 
technical and scientific evidence of Dr Grant and RPS. 
 
Greenshank - estimation of collision mortality (collision risk) 
 
5.119 In relation to this sub-topic, the following points are key: 
 

 Many bird species have been found dead at or around wind turbines; never a 
greenshank, and rarely any close relatives of greenshank.  This fact concurs with 
the low collision estimates presented by the applicant’s experts. 

 The collision risk assessment is based upon extensive field data collected over 
several years and assessed using best practice methodologies, and by following 
the approach to collision risk modelling recommended in the SNH guidance.  
Critically, it uses measurements of flight activity from the actual site. 

 The issues resulting from the apparent increase in the detectability of greenshank 
with distance from the vantage point (bands A and B) have been addressed 
through a detailed analysis that calculates a correction factor to account for this 
effect.  The approach taken to calculating the distance detection correction closely 
follows the approach recommended by SNH, who acknowledged in their 
consultation response on the RSP inquiry reports (“FEI (2015)”) response (FEI 1) 
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that the distance detection analyses were now on a stronger footing.  During 
cross-examination, Dr Douse stated that he had residual concerns in relation to 
the distance detection correction but was unable to identify what these are.  In 
contrast, Dr McCluskie stated agreement with the distance detection correction. 

 After applying the distance detection correction, the estimated greenshank 
collision mortality remains very low. 

 The prediction of low collision mortality at Strathy South is in accordance with the 
conclusions of greenshank expert Professor Des Thompson of SNH, for 
greenshank impacts at Achany wind farm.  Conversely, this illustrates the 
inconsistency of SNH’s position. 

 SNH raised concerns over the fact that the collision risk modelling failed to 
represent the situation that would exist on the site after felling.  However, SNH fail 
to understand that the distance detection correction references the flight activity 
densities to those recorded on largely open, non-forested, habitat. 

 The distance detection analyses also demonstrate that the greenshank distance 
detection correction closely matches the value that would be expected for a bird of 
this size, when comparisons are made for other species using data from non-
forested habitat. 

 Furthermore, despite the existence of several areas of previously felled forestry 
within the Flow Country (including on RSPB’s Forsinard reserve), no evidence of 
colonisation of felled areas by greenshanks was brought before the inquiry by 
either objector, despite their obvious ability to collate and present such evidence. 

 The alternative (MacArthur Green) estimation exercise presented by SNH is not 
based on data from the development site or on any actual measurements of flight 
activity.  During cross examination SNH accepted it was preferable to use site-
specific data. There are several important errors in the assumptions of this model 
that lead to a very large overestimation of collision risk. 

 Despite lack of evidence for greenshank colonisation of felled areas, the 
MacArthur Green model assumes higher densities than exist in the non-forest 
habitat surrounding the development site, and assumes a uniform distribution 
across the development site (which is unlikely given that habitat recovery is 
expected to be variable and patchy for first decade at least).  Extrapolating from 
the model assumptions gives an SPA population of 1455 pairs, which is more than 
twice the estimated 653 pairs. 

 
5.120 So far as issues that are specific to the collision risk modelling work itself are 
concerned, the key points are summarised above so that it is clear which parts of the 
evidence on CRM the applicant would invite Scottish Ministers to have particular regard to 
for the purposes of resolving the issues between the parties that underlie whether the 
applicant’s experts have significantly underestimated collision mortalities.  Emphasis is 
added in relation to the magnitude of the underestimate that would have to be 
demonstrated by the objectors for there to be a population effect, under reference to the 
submissions already made above. 
 
5.121 Having addressed the main issues raised by SNH in relation to the VP survey work, 
the outstanding topics that relate to the estimation of collision mortality are: 
 

 The use of the distance detection correction. 
 The potential for colonisation of the development site. 
 The validity of SNH’s alternative modelling and over-estimate of mortalities. 
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Greenshank - distance detection correction 
 
5.122  The background to the development of the distance detection correction factor has 
already been covered, in the preceding section addressing questions such as the effect of 
trees in the viewshed, and Dr Douse’s concern that greenshank flying in the fourth distance 
band, particularly toward the 2 kilometre extremity, would not have been detected.  In this 
section the discussion is primarily directed toward SNH’s position in closing submission.  
Just as it was not considered at the conclusion of Dr Grant’s evidence that he had been 
faced with any serious challenge as regards the scientific analysis of the relationship 
between low flight activity and habitat suitability around the VPs (SSE_11.52), it was also 
not considered that there was any serious challenge to Dr Grant’s calculation of the 
distance detection correction factor.  This was also explained in the same RPS inquiry 
report for which Dr Grant had been the main author.  It is submitted that when one 
considers the reports that Dr Grant spoke to in evidence, it is immediately apparent why it is 
that Dr McCluskie holds him in high regard and describes him as a serious scientist.  The 
description of how the distance detection correction (“the correction factor”) was calculated 
is provided in section 4 of SSE_11.52.  As already stated, but it is worth repeating, Dr 
McCluskie confirmed in his evidence that he took no issue with Dr Grant’s work on the 
correction factor. 
 
5.123 Dr Grant confirmed to SNH that he had contributed to the 2013 ES addendum and 
the FIE (2014) on distance detection correction.  In cross-examination, Dr Douse was taken 
through the chain of correspondence with SNH during the consultation period from 
submission of the ES addendum, up to the SNH’s FEI response (FEI 1)172.  This line of 
cross-examination was pursued to establish the exact nature of the outstanding concerns at 
the time it was decided by SNH at different stages of the consultation process, to maintain 
its objection.  It will be noted from page 10 of SNH’s consultation response on the 2013 
Addendum (SSE_11.136173) that SNH sets out the basis upon which it questions whether or 
not the use of flight activity in the 0–500 metre band is likely involve an underestimate.  This 
concern is further amplified upon in a letter of 6 February 2014 (SSE_11.137174), at which 
time it is explained that the main reason for the concern is over whether or not the 
modelling of detectability distances is undermined through the use of data from the 0–250 
metre band, which SNH believed was an underestimate of flight activity due to observer 
disturbance.  It was this issue that Dr Grant was addressing in his subsequent work.  While 
he did not consider that the anomaly was due to surveyor disturbance, he did accept that it 
had the potential to distort the calculation of the correction factor.  Reference is made 
above, refuting the suggestion by SNH in closing submission that Dr Grant had accepted 
that the data was not reliable by not using it in calculating the correction factor. 
 
5.124 Further insight as to the reasoning that lies behind SNH’s position on the correction 
factor comes from the further response from SNH on 30 April 2014 (SSE_11.140175).  At 
that time it is apparent that SNH has not ascertained for itself that the correction factor is 
open to doubt, but continues to question if it might be if the method used by RPS to correct 
for detectability declining with distance is open to question in any way.  It will be appreciated 
that the reason that Dr Douse was taken through this correspondence was to seek to 
ascertain the basis of SNH’s outstanding concerns, at the different stages following its 
review of new information provided by the Applicant.  It was also to establish if SNH had 
                                                 
172 SNH response to FEI. 
173 Formal response from SNH.  [SSE_11.136] 
174 Response from SNH.  [SSE_11.137] 
175 Response from SNH.  [SSE_11.140] 
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ever put forward a reasoned scientific basis for rejecting the additional work carried out by 
the Applicant’s experts, to address SNH’s concerns.  That story continues through 
subsequent exchanges and on 21 August 2014, SNH’s Operations Manager advises the 
applicant that it is considered that discussions over greenshank and red –throated diver 
have reached a stalemate.  Because an inquiry had been triggered by that stage as a 
consequence of THC’s objection (based on SNH’s advice and continued objection to 
Strathy South), it was stated that no further meeting was required and that SNH was 
proceeding on the basis that parties were preparing for inquiry. 
 
5.125 There is then a consultation on the FEI (2014) at which time, January 2015, SNH 
indicates that its objection is based on the proximity of breeding pair territories to turbines 
and SNH’s concern is that it is not certain that the centre of the territories are within 800 
metres of turbines (SSE_11.144176).  The question of identifying the centres of territories is 
discussed in different consultation responses and exchanges of correspondence between 
the Applicant and SNH from submission of the ES Addendum.  It is apparent from the notes 
of the meeting that took place on 21 October 2014 (SSE_11.146177) that the applicant and 
its experts were questioning the justification for an 800 metre standoff.  Notwithstanding the 
attention that SNH gave to this issue during consultation, it has not been mentioned in 
SNH’s topic paper and it seems to have been dropped in favour of the argument that the 
CRM does not take account of densities of greenshank on site once the wind farm is 
operational.  Finally, SNH submitted its consultation response on the RPS inquiry reports, 
which were all treated as further environmental information (FEI (2015)).  This is contained 
in FEI 1, in which there is discussion of SSE_11.52 but the reasons given in that document 
for rejecting the new work are not substantiated in evidence at inquiry.  The propositions 
contained in Annex 2 were simply put to Dr Grant, without any evidential basis to support 
what were unsubstantiated and theoretical alternative assumptions.  Dr Grant noted in his 
evidence-in-chief that he was pleased that SNH had at least recognised that his work in 
SSE_11.52 put the distance detection correction factor “on a stronger footing”. 
 
5.126 Against that background, just as with the position on the reliability of the data for 
the 0–250 metre band and the misconceived reliance of Dr Grant’s explanation of the use of 
data related to a surrogate species to calculate the correction factor, it was astonishing to 
read the closing submissions made on behalf of SNH in relation to this issue.  The assertion 
that the correction factor was not calculated using the “usual methodology” displays a 
failure to understand Dr Grant’s explanation as to the justification for using data related to a 
surrogate species.  Also, Dr Grant was not cross-examined on the proposition that the use 
of data relating to a surrogate species was not acceptable and would distort the calculation.  
All that was established from the questions put in cross-examination was that on the basis 
of the work carried out in relation to detectability as part of the Viking project, Dr Grant had 
relied on that work for correlation between bird size and detection, and, for that reason, had 
selected golden plover as the surrogate species.  It was not put to him in cross-examination 
that the selection of golden plover as the surrogate species was inappropriate.  All that was 
put to him was that he used golden plover because it was surveyed in the Viking study.  It 
was not suggested that the use of  that species as a surrogate would result in any distortion 
in the calculation when used for greenshank.  When considering SNH’s closing submissions 
on this issue at paragraph 10.21, it is of importance that Mr McKenzie did not put the 
assertion relied upon in submission to Dr Grant; namely, that golden plover was not an 
appropriate surrogate.  There is no evidence to this effect from SNH despite the fact that 
                                                 
176 From SNH following October 2014 meeting.  [SSE_11.144] 
177 Approved meeting minutes.  [SSE_11.146] 
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SNH had SSE_11.52 in advance of the inquiry.  The implications of using golden plover 
rather than greenshank were not explored in cross-examination. 
 
5.127 Separately, it is suggested at the end of paragraph 10.20 of SNH’s submissions that 
the absence of recorded flights in the fourth distance band of 1-2 kilometres has the biggest 
effect on the calculation of the correction factor.  This not only discloses an incredible lack 
of comprehension in that the whole point of the correction factor is to address the lack of 
detection in this furthest distance band, but, this was not put to Dr Grant and there is no 
evidential basis at all for the submission.  It was submitted that all of the discussion in 
SNH’s closing submissions that follow on from paragraphs 10.19 onwards is seriously 
flawed insofar as it depends upon a belief that there was agreement that the data in the 0-
250 metre band was unreliable, and, that the correction factor cannot be accepted because 
of the unsubstantiated claim that golden plover is not a suitable surrogate species; a 
suggestion never put to Dr Grant.  The first of the two issues is addressed in relation to the 
assertion by SNH that the survey data in that distance band is unreliable because of 
surveyor disturbance.  The second issue was developed in closing submission as being an 
issue of fundamental importance to SNH’s final position as to its reason for continuing to 
question the reliability of the distance detection correction factor. This is despite the fact it is 
a consideration that is not supported by sound evidence and is based on speculation by Dr 
Douse that the use of data in respect of a surrogate species in some way undermines the 
calculation.  Yet again, SNH’s discussion of its residual concerns, either in evidence or in 
submission, discloses an astounding lack of comprehension. 
 
5.128 For all of these reasons, the reasoning set out in the closing submissions for SNH on 
these issues should be rejected for the reasons that: 
 

 There is no scientific basis in the evidence presented for SNH (notwithstanding 
that Dr Douse had accepted in cross-examination that it was reasonable to expect 
that SNH would provide a reasoned scientific basis for rejecting the conclusions in 
the RPS inquiry reports). 

 As a matter of fairness the propositions now relied upon were not put to Dr Grant 
and therefore the submissions now made by SNH can only be based on 
supposition that Dr Grant would have agreed to the propositions contained within 
the reasoning, even although it runs counter to the discussion in SSE_11.52 and 
the conclusions he expressed in his precognition and evidence to the Inquiry. 

 The “advice” given by SNH on technical and scientific issues in dispute is 
unreliable having regard to the number of times SNH’s assertions in that advice 
have been shown to be without foundation.  In that regard, the applicant also 
relies upon the number of times that SNH has kept “moving the goal posts” since 
submission of the addendum in 2013, followed by the FEI (2014), and continued 
to attempt do so even at the Inquiry.  It was submitted that this is not reflective of 
the approach that one would expect from a statutory consultee that has a 
reasoned cogent basis for its position that the CRM is not reliable. 

 
5.129  There is a sound basis for preferring the evidence of Dr Grant in relation to the 
correction factor.  His work as described in SSE_11.52 was not undermined in cross-
examination or by the presentation of any contradictory scientific evidence from SNH.  He is 
a very experienced ecological statistician whose work is well respected, and, he has the 
detailed understanding of the behavioural and flight characteristics of greenshank to inform 
his judgement as to the reliability of the work that he has carried out.  The fact that Dr Grant 
has such a high degree of confidence in the correction factor is sufficient in the 
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circumstances discussed.  There is simply no proper basis for rejecting the evidence of a 
highly qualified and experienced scientist on this issue in preference for Dr Douse’s doubts. 
 
Greenshank - colonisation of the proposed wind farm site 
 
5.130 It is asserted by SNH that the CRM carried out by the applicant’s experts significantly 
undermines the estimated collision mortalities by virtue of the fact that it does not take 
account of habitat change.  SNH’s assumptions as to the increase of density of breeding 
pairs within the footprint of the wind farm is one of the main assumptions in the MacArthur 
Green alternative collision estimation exercise that gives rise to such a high alternative 
collision rate.  While a cynic might consider that each time the applicant solved one 
problem, SNH created another for the applicant to solve, leaving aside such speculation as 
to what lies behind SNH’s ever changing position during the consultation process, what is 
clear from the perusal of the consultation correspondence that was carried out with Dr 
Douse is the apparent significance of the fact that this “uncertainty” emerged very late in the 
lengthy and extensive consultation process. 
 
5.131 The discussion with Dr Douse in cross-examination in relation to the course of 
correspondence with SNH providing consultation feedback, established that following 
submission of the ES Addendum, the principal position of SNH was that displacement was 
unlikely but that a buffer of 800 metres around each turbine was recommended to reduce 
the risk of collision mortalities.  Dr Douse confirmed that this was SNH’s position and that at 
that time SNH had concluded that the proposal would not affect the population of the SPA if 
a condition to that effect was imposed (SSE_11.136178).  The note of the meeting  
on 21 October 2014179, confirms that at that stage, the question of colonisation and the 
need for the applicant’s CRM to specifically address this habitat change, was still not an 
issue.  Indeed, the issue of concern throughout the consultation period was focussed on the 
assessment work related to existing territories, not the need to address the likelihood of 
establishment of new territories. 
 
5.132 The issue came to be raised for the first time in the topic paper for the inquiry 
(SNH O-52180) and is referred to in the consultation response on the RPS inquiry reports, 
FEI 1.  It is predicated to a large extent on SNH’s assertions in the lead up to the inquiry 
that the density and abundance of greenshank within and near the development site is 
particularly high even in the context of the SPA.  RPS therefore carried out modelling work 
to test that assertion by SNH regarding density and abundance; SNH not having provided 
any scientific study of its own to support its new concern regarding density and abundance, 
and resultant colonisation.  The purpose of the work presented in the RPS inquiry report 
SSE_11.56181 was to explain the scientific basis upon which that assertion was dismissed.  
It is explained in the report as a null hypothesis, and RPS tested two other hypotheses 
related to the suggestion of rapid colonisation of the development site following removal of 
the forest.  These are set out in paragraph 1.8 of the report.  For the reasons given in that 
section, RPS concluded that all of the hypotheses upon which SNH’s claim of rapid 
colonisation depends, fell to be rejected when assessed objectively under reference to 
appropriate habitat suitability modelling.  It is relevant to note that in FEI 1, which was 
submitted shortly before the inquiry, that SNH does not understand the purpose of that 
modelling work. 
                                                 
178 Formal response from SNH (pages 10 to 11).  [SSE_11.136] 
179 Note of meeting 21 October 2014.  [SSE_11.146] 
180 SNH Topic Paper.  [SNH 0-52] 
181 RPS (2015d) Habitat Suitability and Greenshank Distribution Relating to Strathy South Wind Farm.  [SSE_11.56] 
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5.133 Notwithstanding this persuasive evidence from RPS, and in the absence of any 
proper analysis of its own, in closing submission SNH doggedly clings to its assertion that 
the area around the footprint of the proposed wind farm is of particular importance to 
greenshank based upon SNH’s understanding of the relative abundance and density of 
greenshank.  This is to be found in paragraph 10.9 of closing submission from SNH, and it 
should be noted that the densities quoted in that paragraph do not match those presented 
in SSE_11.56.  The suggestion that it does not matter that there are areas within the SPA 
with much higher densities on the purported basis that this is irrelevant for the purposes of 
an appropriate assessment, demonstrates that either Mr McKenzie or SNH, or both, simply 
do not understand that the point being made by Mr Scott in evidence is that there is a 
relationship between densities and quality of habitat.  It is because there are densities well 
in excess of 1 pair per square km, much higher than in the area around Strathy, that SNH’s 
case as to high densities around the site is undermined. 
 
5.134 The reasoning of SNH in paragraph 10.10 of its closing submission ignores the fact 
that SSE_11.56 was prepared for the purposes of presenting to the inquiry, the work carried 
out by RPS to test SNH’s assertions that underlie its claim that rapid colonisation of the 
wind farm is very likely, having regard to the abundance and density of greenshank around 
the site.  The position of SNH in FEI 1 under reference to this report is to assert that 
juveniles from the breeding pairs around the wind farm site will quickly colonise within the 
wind farm, thus putting them at risk of collision.  The reasoning in paragraph 10.10, ignores 
the conclusions of the report that SNH’s assertions, regarding the unusually high density of 
greenshank around the site apparently having led to underestimation of collision risk, are 
not supported by scientific analysis.  While there is an acceptance by SNH that there is an 
absence of “quantitative studies” to support SNH’s advice (paragraph 10.12), there is a 
continued reference to published literature that is not specific to the development site and 
relies almost exclusively on the generic information quoted in the alternative collision risk 
estimation produced by MacArthur Green (SNH O-44182).  As Dr Grant pointed out in his 
evidence on more than one occasion, that behavioural information comes primarily from the 
Nethersole-Thompson book that cannot be treated as scientific data and cannot take the 
place of site-specific systematically collected data for the purposes of producing reliable 
collision mortality estimates.  It was emphasised that in this regard the applicant’s position 
is supported by SNH guidance whereas SNH’s approach is not.  The same comment 
applies to the information that MacArthur Green apparently obtained from SNH’s 
greenshank expert, Professor Thompson.  Apart from the point made earlier as to the 
limited weight that can be attached to Professor Thompson’s “contribution” to the 
understanding of Professor Furness and Dr Trinder as to the relevant characteristics of 
greenshank, standing the absence of all of them from the inquiry, such an exchange of 
generic information does not answer the point made regarding the importance of site-
specific data. 
 
5.135 Mr Scott spoke to the RPS inquiry report, SSE_11.56, in his evidence.  In addition to 
relying upon that modelling work, he also made reference to the absence of any evidence to 
support rapid colonisation of deforested areas, or, that greenshank moved into operational 
wind farm sites.  In relation to the proposition that greenshank rapidly colonise felled areas 
of commercial forestry plantation, neither SNH nor RSPB Scotland presented any evidence 
to the Inquiry to support this theory.  In paragraph 10.11 of its closing submission something 
is made of the fact that SNH had raised this possibility in its topic paper.  That is to miss the 
                                                 
182 Greenshank Collision Mortality Estimation.  [SNH O-44] 
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point in that SNH did not put before the Inquiry any evidence to show that greenshank 
colonise such areas.  Despite this becoming a central plank of SNH’s case for arguing that 
the applicant’s CRM could not be relied upon because it did not take account of the habitat 
change on the development site, which SNH claims will be colonised rapidly.  It is not only 
the likelihood of such colonisation occurring that is in issue but also the timescale within 
which it might be expected to occur.  Reference was made in the applicant’s case to the 
failure of either SNH or RSPB Scotland to bring forward evidence from Forsinard, despite 
the fact there has been substantial forestry clearance within the site as a consequence of 
RSPB’s management objectives. 
 
5.136 In contrast, Mr Scott pointed to the absence of any evidence of colonisation at 
Rosehall, which had been an afforested site prior to development. He also pointed to the 
absence of evidence from both Achany and Rosehall, following upon development, of 
juveniles moving into the wind farm site from the surrounding SPA.  This analysis of 
greenshank behaviour was based on detailed post-construction monitoring carried out at 
Achany and Rosehall.  In cross-examination, Mr Scott emphasised on more than one 
occasion the significance of the fact that these wind farms are adjacent to the Grudie 
Peatlands SSSI, which has the highest density of greenshank per km in the SPA, higher 
than that at or adjacent to Strathy South.  Yet again another example as to the effort that 
the applicant’s experts have put into scientific study to test SNH’s assertions in stark 
contrast to the complete lack of study by SNH or RSPB Scotland on this issue.  This 
approach is to be contrasted with the complete absence of evidence to support the 
assertion that it is a serious and significant omission in the CRM, not to have taken account 
of the habitat change on the development site.  This argument should be rejected as having 
no evidential base and moreover, the properly researched scientific evidence placed before 
the inquiry by the applicant leads to the opposition conclusion.  Furthermore, this issue, 
which has been described by Mr McKenzie and Dr Douse as being of fundamental 
importance to the question of whether or not the CRM is reliable, was not mentioned at all 
during the whole of the consultation process.  It appears to have been thought up just prior 
to the inquiry, emerging as it does for the first time in Dr Douse’s topic paper.  It  was 
considered amazing that an issue of such fundamental importance was not thought about 
until SNH had to prepare its case to defend its maintained objection on the ground of 
adverse effect on greenshank. 
 
5.137 As regards timeframe there is no evidence to support “rapid” colonisation and in our 
submission, the relevant timeframe for establishment of habitat that may prove more 
attractive to greenshank is that spoken to in the evidence of the applicant’s witnesses.  Dr 
Dargie explained that the approach to re-profiling of the site following felling could be 
carried out using techniques that would minimise the creation of pool systems favoured by 
waders.  This issue is of relevance to the question of population effect spoken to in 
evidence by Dr Grant. 
 
Greenshank - SNH’s alternative collision estimation 
 
5.138 It is SNH’s position that an alternative approach to the applicant’s CRM is required 
because of the claimed under-recording of flight activity in the site survey work, which it is 
claimed makes the collision mortality estimates unreliable (paragraph 169 of the topic 
paper).  The other justification given is that the applicant’s CRM does not take account of 
the claim that there will be a significant increase in densities of breeding pairs within the 
footprint of the wind farm as a consequence of colonisation by greenshank within the wind 
farm site (paragraphs 170 to 171). 
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5.139 Before addressing SNH’s justification for instructing the alternative collision 
estimation contained in the MacArthur Green report (interchangeably referred to as “O-44”), 
there are some brief points to make in relation to the applicant’s CRM.  Firstly, it will be 
appreciated that there was very little focus on the actual CRM carried out by the applicants 
and which can be found at the document references for the Technical Appendices to the ES 
addendum and the FEI (2014).  The focus was instead on the claimed unreliability of the 
site-specific data used in the modelling and the theory promulgated by SNH in its evidence 
to the inquiry that it was of fundamental importance that the effect of colonisation was 
modelled.  Apart from that there is no detailed criticism of the CRM carried out by the 
applicant, other than Dr Douse’s vague doubts that prevented him from accepting the 
distance detection correction factor.  This leads to the second point which is that the CRM 
follows the approach to collision risk modelling that is recommended by SNH. It was not 
suggested that the CRM did not conform to guidance.  While it was argued by RSPB 
Scotland that the Band model has its limitations it was not suggested that the use of it was 
contrary to SNH’s guidance. 
 
5.140 Thirdly, following on from the second point, of critical importance is that the 
applicant’s CRM uses systematically collected measurements of flight activity from the 
actual site, the importance of which is emphasised in the paper produced by the applicant 
as to the use of the Band model.  This paper was put to Dr Douse in cross-examination, 
SSE_11.8183, and he confirmed that the authors of that paper, which included Dr Band, 
emphasise that the use of site-specific data is essential because there is insufficient data on 
most species to develop a predictive model.  He also accepted that what could be taken 
from the list of matters in respect of which reliable estimates should be obtained from site 
work, page 3 of the document, that it was apparent that the use of empirical data was 
critical and was the source of the input assumptions used in the model. 
 
5.141 Finally, there is no suggestion that the avoidance rate used by the applicant’s 
consultants is inappropriate.  Indeed, quite the opposite in this case as it was explained in 
evidence that the default rate of 98% was used and that this was considered to be 
precautionary.  From the discussion in O-44 as to the appropriate avoidance rate for 
greenshank, it is of some direct significance to note that the authors of the report, Furness 
and Trinder, considered this rate to be over-precautionary for their modelling work because 
of the fact it had not been done using survey based estimates of flight activity (page 17 
of O-44).  The over-precautionary nature of the use of the default value for greenshank is 
also supported by the international database of collision victims showing a paucity of 
greenshank records (SSE_11.52, section 6).  Dr Douse confirmed during his cross-
examination in relation to SNH’s proposal to increase the avoidance rate for red-throated 
diver, that SNH had not instructed research work in relation to greenshank. 
 
5.142 If concluded that the issues identified by SNH, and relied upon by RSPB Scotland, 
have no proper foundation, and, that from an objective evaluation of the evidence presented 
by the applicant that there is no reasonable scientific doubt remaining as to the reliability of 
the applicant’s CRM and prediction of collision mortalities, then it is not necessary to go on 
and consider the alternative modelling produced by SNH.  The justification for instructing a 
theoretical modelling exercise that does not accord with SNH guidance disappears. 
 

                                                 
183 Developing field and analytical methods to assess avian collision risk at wind farms.  [SSE_11.8] 
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5.143 Separately, the modelling work reported upon in O-44 does not withstand scrutiny.  
There were a number of different points made by Dr Grant but there are two issues of 
crucial importance to the question of whether or not the collision risk estimates brought out 
in O-44 are reliable or credible.  As a general point that should be made regarding 
credibility, is that the high estimates of mortality run entirely counter to the absence of any 
recorded collision of greenshank with turbines.  Dr Douse attempted to dismiss the 
relevance of that fact on the basis that the absence of evidence is not necessarily 
confirmation of an absence of effect.  While it is accepted that in science that may be true, 
in our submission scientific opinion depends upon taking account of a range of 
considerations and the fact that greenshank is not a species known to be vulnerable to 
collision risk, as discussed in Dr Grant’s evidence, is significant to the question of whether 
or not the high collision mortalities predicted through SNH’s alternative approach to 
estimating collision mortality bears any relation to reality. 
 
5.144 Dr Grant did consider that it was of significance that apart from an absence of 
evidence in Scotland, there was no evidence from international data bases that would 
capture evidence from other countries where greenshank or their close relatives, are known 
to interact with wind farm sites.  The applicant’s experts also place reliance upon the expert 
opinion provided by Professor Thompson at the Achany inquiry in 2007, his precognition 
having been produced as inquiry document SSE_11.83184.  This was discussed in detail in 
the evidence-in-chief of Mr Scott.  He explained that he considered there would be 
displacement up to 200 metres from turbines and he was not aware of evidence of collision 
risk.  It was not the position of SNH at that inquiry that the possible displacement of 
greenshank and their loss to the SPA population was the basis of SNH’s objection.  No 
proper explanation has been provided by Dr Douse as to why he and SNH take a different 
approach at this inquiry in the absence of evidence that over the intervening period 
evidence has emerged that might indicate otherwise. 
 
5.145 The two aspects of O-44 which Dr Grant heavily criticised was the use of generic 
information contained in the Nethersole-Thompson book (SNH O-36) in place of site 
specific empirical data, and the assumption made as to the density of greenshank within the 
footprint of the wind farm post-development and apparently, post-colonisation.  In relation to 
the first of the issues raised by Dr Grant, the type of information contained in SNH O-36 
cannot be equated to the scientific nature of empirical evidence gathered from systematic 
survey based on current SNH guidance.  Dr Grant wouldn’t even describe the book as a 
source of scientific data, it being no more than an account of general observations of 
behaviour.  The key point that he made is that these observations were collected and 
reported in a naturalist style, which while very useful in some respects it is not suitable as a 
basis for producing quantitative models.  The lack of empirical data can be properly 
understood when the chapter of the book is considered in the context of the Band paper 
(SSE_11.8) and the complete absence of any measurement of flight activity.  Dr Grant 
explained the significance of this in his evidence and that the use of assumptions of the 
character he describes runs counter to SNH guidance and established practice. 
 
5.146 Separately, for the reasons explained in the preceding submissions on colonisation, 
and in Dr Grant’s evidence regarding this aspect of the report, neither of the applicant’s 
witnesses accepts that the density assumption relates to reality and is simply not credible.  
There is no scientific basis for this assumption and it is not supported by experience at 
Achany and Rosehall.  The evidence of Dr Grant should be preferred, as opposed to SNH’s 
                                                 
184 Proposed wind farm development at Achany Estate, Lairg, Sutherland (Thompson, 2009).  [SSE_11.83] 
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alternative collision estimation exercise having regard to the significant issues that surround 
the methodology and assumptions used by SNH.  The reason to refer to O-44 as being 
SNH’s alternative approach is that in essence that is what it is.  There is an attempt to put a 
badge of respectability on the alternative estimate of collision mortalities, and the exercise 
used to arrive at the estimate, by commissioning a consultancy and experts, who have an 
acknowledged expertise in the area. 
 
5.147 It appears from the evidence of Dr McCluskie that he initially fell for this 
presentational guise of respectability. In his evidence-in-chief he suggested that the very 
fact two well respected experts in the field of collision risk modelling (Dr Grant and 
Professor Furness) had such different estimates of collision risk mortality was sufficient for 
him to conclude that there was enough uncertainty as to give rise to reasonable scientific 
doubt.  In cross-examination he accepted that he was wrong to equate Professor Furness’s 
calculation of mortalities with Dr Grant’s estimate, simply because while Professor Furness 
may have carried out the modelling work, the critical input assumptions in that work came 
from SNH. 
 
5.148 This issue is of particular importance because the best description of SNH’s is that 
they have no more than an alternative approach to CRM that is not in accordance with SNH 
guidance, has been heavily criticised by Dr Grant in relation to the assumptions provided by 
SNH that are not based on reality, and which has produced an estimation of collision 
mortalities that runs entirely counter to the lack of collision mortality shown by this species.  
Dr Grant’s criticism deserves particular weight given that SNH did not lead a scientist 
having the same combination of qualities and experience that Dr Grant possesses.  His 
evidence on these issues also deserves considerable weight, given that SNH chose not to 
lead either of the authors of the report to speak to either the robustness of the conclusions 
of the approach that they have carried out using SNH’s assumptions, or if they even 
consider that such an exercise has any utility and is fit for the purpose to which SNH seeks 
to put it at this inquiry.  It is unknown what lies behind the last sentence in the report (at 
page 17), “All the remaining parameters were estimated with at least a moderate level of 
confidence …”. Nor has it been possible to test whether or not the statement in the 
remainder of that sentence “….and the collision estimates have no more than a low 
sensitivity to the values used.”, was intended to apply to the density assumption. 
 
5.149  For all of these reasons, and on the basis of the totality of the evidence presented to 
the inquiry by the applicant and its witnesses, the applicant invites Scottish Ministers to 
conclude that the evidence that supports the approach taken by the applicant’s experts to 
CRM, and the CRM itself, can be relied upon for the purpose of reaching the separate 
conclusion that the estimates spoken to in evidence by Dr Grant are both credible and 
reliable. 
 
Greenshank - habitat loss and disturbance 
 
5.150 The following points are key to this sub-topic: 
 

 Data collected from Achany and Rosehall wind farms suggests that greenshanks 
do not substantially alter their use of wind farm sites post construction compared 
to pre-construction, even in situations where forestry is cleared for turbines 
(Rosehall).  These sites are located adjacent to the part of the Caithness and 
Sutherland Peatlands SPA that had one of the highest density of greenshank 
recorded in the entire SPA, higher than that recorded around Strathy South. 
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 There is no evidence that shows that failure of greenshanks to nest successfully 
because of construction and operational disturbance will occur beyond a distance 
of 200 metres, meaning that disturbance impacts of Strathy South on greenshank 
would be extremely low. 

 
5.151 In the context of addressing SNH’s specious argument that rapid colonisation of the 
operational wind farm site would result in high collision risk and predicted mortalities, the 
applicant’s evidence has been set out that supports the key points summarised in the 
preceding paragraph.  No further comment in relation to SNH’s position on this potential 
effect is given because SNH does not argue at this Inquiry that there would be habitat loss 
or disturbance.  This is for obvious reasons as it would conflict with its primary argument 
that there will be colonisation of the wind farm site by greenshank post-construction. 
 
5.152 However, RSPB Scotland raises the issue of displacement in its topic paper.  
Therefore, it is appropriate to set out the basis upon which the applicant rejects out of hand 
the assertion that displacement of greenshank from the development site would result in an 
unacceptable impact on the SPA population of greenshank.  RSPB Scotland appears to no 
longer maintain this ground of objection, the applicant seeks nonetheless to address it as 
there is a concern that if the issue is not addressed in the report, notwithstanding the 
apparent abandonment of this ground of objection in closing submission, at a later stage 
RSPB Scotland may contemplate seeking to base a legal challenge on an alleged failure to 
take into account a relevant and material consideration raised by it in its objection. 
 
5.153 The considerations relevant to a finding that possible displacement from the 
development site would not have an adverse effect on the SPA population are the following: 
 

 RSPB Scotland does not present any scientific evidence in support of its objection 
on the ground that displacement will lead to an unacceptable loss of greenshank 
from the SPA. 

 The suggestion in RSPB’s topic paper that there will be displacement from the 
development site and greenshank will be lost from the SPA is no more than 
assertion. 

 That assertion is contradicted by the environmental information presented by the 
applicant and spoken to in evidence by Dr Grant.  The considered opinion of the 
applicant’s experts is that even if displacement from the site occurred, the 
displaced birds would not be lost to the SPA as it is considered “certain” that there 
is sufficient carrying capacity within the SPA to absorb any birds displaced, if 
displacement did occur.  This conclusion is to be found in Table 9.4 of Technical 
Appendix 5.2 of the Further Information Report, CD_5.2, at pages 48 & 49 of the 
Technical Appendix.  Dr Grant was taken to this part of the report in his evidence-
in-chief to confirm the conclusion brought out from the assessment against the 
relevant conservation objectives, in relation to both construction and operation.  
RSPB Scotland did not seek to challenge Dr Grant’s evidence in relation to any 
displaced greenshank simply being displaced into the adjacent SPA.  There is no 
evidence from either objector that calls into question the conclusion that there is 
sufficient carrying capacity within the SPA to absorb any birds displaced from the 
development site. 

 Given that the development site is surrounded by the SPA, it is obvious that 
displacement from the development site into the adjoining SPA would not result in 
loss of greenshank from the SPA population. 

287



 

WIN-270-2 98  

 The evidence presented by RPS in its inquiry report that details the use of the 
wind farm sites at Achany and Rosehall, SSE_11.51, spoken to in evidence by Mr 
Scott, leads to the opposite conclusion. 

 The assertion of RSPB Scotland is not supported by SNH, who appear to accept 
that the evidence from these two wind farm developments shows that 
displacement is unlikely (see paragraph 194 of SNH’s topic paper).  This is also 
consistent with the evidence given by Professor Thompson at the Achany inquiry.  
It is also not surprising that RSPB’s claim of displacement of greenshank from the 
development site is not supported in SNH’s evidence, given that a substantial part 
of SNH’s case is predicated, on a diametrically opposed argument that following 
removal of the commercial forestry and development of the site, greenshank will 
colonise the site. 

 
5.154  Taking all of these considerations into account, on a fair analysis of the evidence 
there is good reason for RSPB Scotland to have abandoned the argument based on 
potential displacement from the development site having an adverse effect on the SPA 
population of greenshank.  These considerations also provided good reason not to cross-
examine Dr McCluskie on this unsubstantiated assertion, preferring instead to rely on the 
unchallenged evidence of Dr Grant and separately, the evidence of Mr Scott.  Therefore, 
the applicant’s evidence should be preferred.  The conclusion that there is no uncertainty as 
to whether or not displacement of greenshank from the development site would have an 
unacceptable effect on the SPA population of greenshank should be endorsed.  The reliable 
evidence before the Inquiry weighs in favour of concluding that displacement of greenshank 
from the development site is not an issue. 
 
Greenshank - assessment against designations and appropriate assessment -population 
level effects 
 
5.155 The following key points are made: 
 

 Based on SNH's assertions regarding adult survival and chicks fledged per pair: 
980 birds of the SPA breeding greenshank population (i.e. not including non-
breeders) survive every year and fledge 441 chicks.  Given the very small collision 
estimate, it is difficult to see how the wind farm could have a population level 
effect if this is true. 

 The estimated mortality of greenshank due to the proposed wind farm is small 
relative to the SPA population and represents a tiny proportion of the population, 
even after applying the distance detection correction and even when summing the 
estimated annual collision mortality over the 25 year life time of the wind farm.  
The collision mortality estimate can be multiplied by more than a factor of 10 and it 
still remains insignificant in terms of population impacts, before even factoring in 
any growth in the greenshank population in the meantime. 

 The SPA greenshank population is considered to be in favourable condition, 
suggesting that there are no reasons to be concerned by the very small level of 
mortality predicted to arise from collisions. 

 
5.156  Submissions have already been made on greenshank, as to the significance of the 
very small estimates predicted by the applicant’s witnesses in terms of population effect.  In 
that connection reference was made to the evidence of Dr Grant and the absence of any 
quantification from SNH as to what would constitute a threshold of the population above 
which there would be a population effect that would be contrary to the first conservation 
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objective.  During my questioning of Dr Grant, he explained the basis upon which he did not 
consider population modelling would be appropriate in this case.  The main parts of the 
evidence that he relies upon in relation to his evidence on population effect is summarised 
above in the key points.  In the situation that pertains in relation to the objection in respect 
of greenshank, it is submitted that this issue can be addressed by looking at the size of the 
population and predicted impact.  While he accepted that the loss of 10 to 19 birds per 
annum would have a significant adverse effect on the SPA population, it is to be noted that 
Dr Douse agreed during my questioning, that it was appropriate to half that number given 
the view of the authors of O-44 that the use of 98% avoidance rate was not appropriate, for 
reasons discussed above, and that it was their view 99% was the appropriate rate.  
However, Dr Douse then went on to contend that SNH considered that 5 to 9 mortalities per 
annum would be significant and have an adverse effect on the SPA population but as has 
already been noted this opinion is not vouched by scientific study and has to be considered 
in the context that this species is in favourable conservation status. 
 
5.157 It would not be appropriate to make a finding that any residual concerns that SNH 
has would justify drawing a line in the middle between the applicant and SNH’s prediction of 
mortalities, or, at what point there would be a population effect.  Apart from the fact such an 
approach is not scientific and not supported by any relevant guidance, in our submission it 
is unnecessary to adopt such an approach.  There is a sound scientific basis, explained 
above with both detailed and outline summaries of the relevant evidence, where 
appropriate, upon which to conclude that not only is the applicant’s CRM reliable but also 
that the SNH alternative “modelling” is fundamentally flawed to such an extent that it is 
neither reliable nor credible.  Dr Grant has no doubt as to the reliability of the estimations of 
mortalities and he has no doubt over how that translates into a population effect, the result 
of which there would have to be gross errors in the CRM to make a difference.  For the 
reasons given there is no evidential basis to support findings that any such gross errors 
have resulted in underestimation that is of significance to Dr Grant’s conclusion that there 
would not be a population effect resulting from the construction and operation of Strathy 
South. 
 
5.158 Because collision risk, habitat loss, disturbance and displacement for this species 
would be very small should consent be granted, conservation objective 1 will be met.  The 
proposed wind farm would not affect the distribution of species that currently exist within the 
site, thus conservation objective 2 would be met should consent be granted.  Disturbance of 
greenshanks would be well below a significant level should consent be granted, therefore 
conservation objective 5 would be met.  Conservation objectives 3 and 4 would also be met 
should consent be granted.  This assessment is contained in Table 9.4 in the Technical 
Appendix 5.2 to the FIR (2014)185. 
 
5.159 Under reference to the submissions made above, as to the correct approach to 
applying the legal tests contained in Article 6(3) of the WBD, it has been ascertained from 
the scientific assessment carried out by RPS that Scottish Ministers can be certain that the 
integrity of the site would not be adversely affected as a consequence of the predicted 
impacts on greenshank.  In reaching this conclusion regard should be had to: 
 

 The considerations set out above that are of relevance to the assessment of the 
weight that can be attached to the evidence produced and relied upon by the 
Applicant and its expert witnesses, as discussed in this section in relation to the 

                                                 
185 FIR technical appendices (2014).  [CD_5.2] 
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particular controversial issues in the evidence concerning the predicted impact on 
greenshank, and the implications for the SPA. 

 The evidence of Mr Scott and Dr Grant, produced in writing and oral evidence, 
together with the supporting inquiry documents that they have relied upon in their 
consideration of the issues.  In addition, the applicant would invite Ministers to 
have regard to the confidence with which they gave their evidence and their 
unshakeable belief that there was any reasonable scientific doubt associated with 
the conclusions expressed in their evidence. 

 This is to be contrasted to the manifest lack of understanding on the part of SNH 
as exposed through the cross-examination of Dr Douse, and the closing 
submissions on important issues relied on by Dr Douse that have been shown to 
be incorrect and not supported by the evidence.  As to demeanour, in our 
submission Dr Douse was often equivocal rather than straight-forward and 
confident on important issues, and, his changing advice throughout the 
consultation process and at inquiry also supports the conclusion that his evidence 
should not be preferred to that of the applicant’s witnesses.  The position of RSPB 
Scotland depended upon SNH’s position in relation to collision risk and if it 
maintains an objection in relation to displacement it has no site-specific evidential 
basis for doing so.  The minimal “evidence” in the topic paper is far outweighed by 
the substantial body of evidence produced by the applicant and its experts that 
leads to the opposite conclusion. 

 The careful analysis of the evidence that is provided in the preceding discussion in 
this section. 

 The considerations founded upon in this section of the submission that 
demonstrate that the objections from SNH and RSPB Scotland in relation to 
greenshank are completely lacking in substance and credibility.  In particular, it 
was submitted that the specific grounds of objection, do not give rise to any 
reasonable scientific doubt as to the implications for the integrity of the SPA; it will 
not be adversely affected as a consequence of the predicted impacts in respect of 
greenshank. 

 
5.160 On that basis it was submitted that Scottish Ministers are entitled to conclude that the 
assessment against the conservation objectives that is provided in Table 9.3 and supported 
by the evidence of both Mr Scott and Dr Grant, can be relied upon and that no reasonable 
scientific doubt remains. 
 
RED-THROATED DIVER 
 
5.161 As before in relation to greenshank, this section begins on the topic of impact on red-
throated diver by considering the inter-relationship between the SNH objection and the 
RSPB Scotland objection insofar as there may, or may not, be any significant difference to 
their position.  The extent to which the case that is presented in evidence by the objectors 
has changed during the course of the inquiry process, including during the extensive pre-
inquiry consultation process, at the inquiry session and in closing submission are 
summarised. 
 
5.162 Dr Douse confirmed in his cross-examination that the residual concerns that had 
caused SNH to maintain its objection in its advice to Scottish Ministers are those contained 
in the SNH topic paper186, which are now disturbance and displacement.  He also confirmed 
                                                 
186 SNH Topic Paper.  [SNH O-52] 
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that SNH no longer maintained its objection in relation to collision risk.  RSPB Scotland 
states in its topic paper187 (conclusions and summary assessment), that it objects on the 
ground that the species is susceptible to collision risk and, that the project will cause 
disturbance and displacement to the species. RSPB’s grounds of objection reflect SNH’s 
position in the early stages of the consultation process, prior to it deciding not to maintain its 
objection in relation to collision risk sometime between its last formal consultation response 
on 8 January 2015 and the lodging of its topic paper. 
 
5.163 As with greenshank, RSPB Scotland and Dr McCluskie did not present any 
substantial evidence of their own in relation to red-throated diver and are reliant upon SNH 
suggesting that there is some merit in the objection that they maintain.  The other shared 
feature of RSPB’s case in respect of both greenshank and red-throated diver is that just as 
with greenshank, by the stage of closing submission RSPB’s position in relation to one of its 
stated grounds of objection is ambiguous.  RSPB Scotland presents no evidence of its own 
in relation to collision risk and the only reference to this issue in the evidence of Dr 
McCluskie was in response to the evidence before the inquiry concerning the work carried 
out in relation to the avoidance rate being increased from 98% to 99% or possibly 99.5% 
(spoken to in evidence by Dr Douse)188.  In closing submission there is no mention at all of 
collision risk.  However, the applicant has the same concern that because RSPB Scotland 
has not made its position clear in closing submission, or indeed at the inquiry, if its position 
as stated in the topic paper is not addressed in this report, at a later stage RSPB Scotland 
may seek to resuscitate the argument through legal challenge on the ground of alleged 
failure to take into account a relevant and material consideration raised in its objection.  
Therefore, this point is addressed under the relevant topic heading below.  The majority of 
the discussion that follows focuses on the evidence presented by SNH through Dr Douse 
and his topic paper. 
 
5.164 However, there is an important issue to be addressed before going into the detail of 
SNH’s case on red-throated diver.  Issues of credibility have already been raised, which are 
of direct relevance to the weighing of the evidence.  At the outset of Dr Douse’s cross-
examination, some time was spent examining the manner in which SNH’s position of 
objection has evolved and changed through both the consultation process and, more 
recently, after the Scottish Ministers intimated that a public inquiry was to be held into the 
outstanding objections.  Just as with greenshank, the changes in SNH’s position in relation 
to red-throated diver during those preliminary procedural stages, and right up to giving 
evidence to the inquiry, bears directly upon the robustness of SNH’s position in evidence.  
This is particularly relevant to the decision-making within SNH and relating its different 
residual concerns to the stage of consultation and the information in its possession.  It is 
also of importance to the question of credibility because the question must be asked and 
considered, is it really credible that what comes to be the principal “concerns” that are relied 
upon at inquiry and in closing submission only emerge either at the very end of the 
consultation process or, even more alarmingly, in the topic paper prepared by Dr Douse. 
 
5.165 While Dr Mudge was taken through the body of correspondence from which SNH’s 
position could be ascertained, this was because he was being cross-examined on the 
separate though related issue as to how the decision was taken, with particular regard to 
whether the decision was taken in a manner that accorded with EC Guidance (produced as 
inquiry documents RSPB B1 & B2).  The line of cross-examination with Dr Douse had a 
two-fold purpose.  Firstly, to establish a timeline and relate the changes in SNH’s position to 
                                                 
187 RSPB Scotland Topic Ppaer.  [RSPB D23] 
188 Furness 2015 – Report to SNH Diver and Skua avoidance rates – DRAFT.  [SNH O-6] 
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the stage of consultation and information provided when different decisions were taken to 
maintain an objection in relation to different qualifying species. Secondly, because Dr 
Mudge had been unable to discuss the evidential basis upon which it was concluded certain 
conservation objectives were not met, it was necessary to go into greater detail with Dr 
Douse as to the basis of the SNH’s objection being maintained by referring to the 
consultation responses themselves, together with letters and emails from the applicant and 
its consultants.  In order to address the first issue, Dr Douse was taken to Table 3.1 of 
Technical Appendix 5.2 of the FEI (2014), pages 5 to 10.  The correspondence to which this 
Table relates is produced at Appendix 4 of the same Technical Appendix to the ES 
addendum. 
 
5.166 In summary the chronology of events that was established from that exercise in 
relation to red-throated diver was as follows: 
 

20 November 2013 (SSE_11.136) - in response to consultation on ES addendum, 
SNH objected in relation to collision risk and disturbance and displacement of divers 
using Loch 64.  Further information requested was a worked example for red-
throated diver collision risk calculations to demonstrate the method of working and 
provision of “more robust” data on preferred flight lines of divers using Loch 64. 
 
6 February 2014 (SSE_11.137) - Confirmation from SNH that its requests for further 
information related to length of survey watches and the worked example for collision 
risk modelling had been met.  Advice that SNH considers the vantage point effort at 
Loch 64 not sufficient and requesting additional VP work to inform a robust 
assessment of flight activity and direction. 
 
21 March 2014 (SSE_11.138) - SNH advises applicant that it wishes more dawn and 
dusk watches covering Loch 64 and additional vantage point work for a robust 
assessment of flight activity and direction. 
 
30 April 2014 (SSE_11.140) - following meeting between SNH and applicant and it 
advisers on 25 April 2014 to discuss SNH’s insistence that further survey work is 
required, SNH sets out its position as at end of April regarding outstanding concerns.  
Only complaint regarding survey effort is in relation to Loch 64 and requests 
additional survey as per requests on 6 and 21 March 2014.  Concern in relation to 
collision risk is that because of insufficient survey work for Loch 64, they don’t have a 
complete picture of the flight activity. 
 
23 May 2014 (SSE_11.141) - SNH advises that the reason for their concern 
regarding Loch 64 is that they do not agree that the year of proven breeding in 2012 
is anomalous.  Concern expressed that flight lines from Loch 64 are not what are 
expected, as the expected normal pattern of provisioning flights is from loch to coast.  
SNH insisted on further survey work. 
 
21 August 2014 (SSE_11.142) - following objection by THC in June 2014 and 
Scottish Ministers’ decision to hold a public inquiry, SNH advises by email that 
discussions over red-throated diver and greenshank have reached a stalemate. 
 
8 January 2015 (SSE_11.143) - SNH provides a consultation response on 
Applicant’s Further Information Report (FIR(2014)).  The right-hand column in Table 
3.1 of Technical Appendix 5.2 of CD_5.2, specifies which further information 
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requests from SNH are addressed in the FIR (2014).  Objection maintained by SNH 
in respect of red-throated diver and greenshank. Basis of objection in relation to red-
throated diver is: 
 

 Permanent displacement of “up to two red-throated diver breeding sites” (Lochs 
44 and 64).  For that reason adverse impact on SPA population of 46 pairs. 
Significant disturbance at both from proximity to access track and operational 
turbines is alleged.  SNH states that it is not aware of any potential mitigation such 
as screening to adequately mitigate the disturbance. 
 Collision risk mortalities cannot be reliably estimated from the information 
presented and may be sufficiently high to affect population viability. 

 
21 October 2014 (SSE_11.146) - meeting between SNH and applicant at which SNH 
not in a position to discuss red-throated diver (confirmed in cross-examination of Dr 
Douse), and applicant provided update on 2014 survey work. 

 
5.167 The meeting of 21 October 2014 essentially marked the end of consultation with 
SNH and thereafter the inquiry process began. Following the pre-examination meeting,  
on 28 January 2015, parties lodged Inquiry Statements at the end of February 2015.  The 
objection in relation to both was insisted upon and notice was given that it would be argued 
that this would lead to the loss of two breeding sites (not pairs) from the SPA.  For the first 
time, SNH suggested that the potential disturbance would be more widespread, impacting 
upon lochs and lochans “in the vicinity” of the development.  For the first time it was 
suggested that disturbance in relation to non-breeding birds using lochs and lochans in the 
vicinity had the potential to impact on the long-term viability.  No specification was provided 
as to the distance out from the development it was to be argued such impacts would occur. 
For the first time, it was argued that the proposed development in combination with other 
developments would have a barrier effect in relation to red-throated diver flights, but no 
reasoning was provided as to the basis for this suggestion. 
 
5.168 The topic paper was then lodged as part of the inquiry documents and for the first 
time there was disclosure that SNH has been actively considering its avoidance rate in 
relation to red-throated diver.  In addition, for the first time, SNH provided notice that it now 
had additional concerns in relation to the following matters: 
 

 That Loch 54 may be another possible breeding site. 
 Using its own survey records for the period 1991 to 2006 it seeks to question the 

applicant’s conclusions from its survey work in relation to breeding sites “in the 
vicinity”. 

 There may be a barrier effect related to Loch 64. 
 Due to tree height, viewshed accuracy may have been adversely affected leading 

to an underestimate in flight activity at Lochs 64 and 54. 
 There may be insufficient survey data in relation Loch 151. 
 General concern that there may be a variety of effects associated with impacts on 

non-breeding birds. 
 The distance that SNH contends is of relevance to its general assertion of impact 

on lochs and lochans “in the vicinity” of the development is 750 metres in relation 
to other developments, but for some unspecified reason should be set at 2 
kilometres for this development based on studies not even related to Scotland, 
never mind this part of Scotland where there is good evidence of interaction 
between red-throated diver and wind farms. 
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5.169  In general, it is apparent from this analysis that SNH has not been consistent in its 
approach in relation to this qualifying species.  The remarkable changes in its approach to 
the assessment of potential impact on greenshank have been discussed.  The same 
process in cross-examination was conducted with SNH’s witnesses in relation to 
greenshank but this is discussed in a different manner in our submissions on greenshank, 
because of the attempt to totally move the goal posts by SNH producing new evidence of its 
own in relation to CRM. 
 
5.170 While the change in position is not so instantly recognisable in relation to red-
throated diver, there being no alternative externally instructed collision risk model “pulled 
out of the hat” (predicated as it is on another change in position regarding the prospect of 
colonisation of the development site), nonetheless when analysed under reference to the 
different procedural stages at which SNH had to present its formal position, it is apparent 
that SNH’s position in relation to red-throated diver is also remarkably different at inquiry 
when compared to its position during the consultation process.  It is also apparent from the 
terms of the letters from SNH during the consultation process that SNH fully understands 
that its role at that stage of the process was to inform the applicant of any issues that it did 
not feel were adequately addressed. 
 
5.171 The significance of this is that the consultation process is intended to inform the 
applicant of the statutory consultees’ concerns following upon review of the environmental 
information.  Dr Mudge agreed in cross-examination that the applicant was entitled to 
expect that the consultation responses would set out what issues were of relevance to 
whether there was or was not sufficient certainty, as regards adverse effect on the integrity 
of the SPA, and, that this would be based on a proper evaluation of the environmental 
information that had been submitted.  There is no reasonable or credible explanation 
offered up by Dr Douse at all as to why these issues, which should have been identified 
during the consultation process are only now being raised.  It is apparent when one reads 
the correspondence from SNH referred that all of the “new” concerns have been thrown into 
the mix at this late stage to shore up the crumbling façade of what SNH would like to 
portray as an objection that is, on the face of it, valid. 
 
5.172 Further, it was submitted that this was borne out by Dr Douse’s confirmation in cross-
examination that he had only come up with these issues when preparing the topic paper for 
the inquiry.  It is also borne out by the fact that SNH has no new information of its own, 
based upon its own study of the use made of the lochs and lochans “in the vicinity” of the 
development, that justified such a sea-change as to the breadth of impacts affecting such a 
significant increase in the number of breeding locations of relevance to the Natura 
assessment.  No new work was instructed by SNH to support its position at inquiry in 
relation to red-throated diver.  Instead, the new piece of information that is said to justify 
SNH’s changed position on the more widespread impacts within the SPA is the production 
of its own survey work for 1999-2006.  Notwithstanding SNH’s insistence that RPS cannot 
rely upon its initial survey work of 2003 to 2007, and as Mr Scott advised during his 
evidence, that survey work was carried out for a different purpose and could not be used for 
comparison to the RPS survey work. 
 
5.173 What should be taken from this unhappy history is that SNH’s final position at inquiry 
lacks credibility, because it is simply untenable that given the very lengthy period that the 
proposal to develop a wind farm at Strathy South has been considered by SNH (2003 
to 2015), with ever increasing amounts of environmental information being submitted in 
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response to particular identified concerns by SNH, that suddenly there is a whole new raft 
of issues raised by SNH.  The lack of credibility is emphasised by the fact that there is no 
new information in the intervening period to justify such a change in position; other than the 
additional information requested by SNH to address its residual concerns that were entirely 
consistently stated in relation to Loch 64 and collision risk.  The 1999-2006 survey 
information is not new information as it has been in SNH’s possession throughout the 
consultation period. It is also not up-to-date survey information that reliance should be 
placed upon given SNH’s attitude as to the level of survey information required (reference is 
made to the discussion in SSE_11.133 in that regard as to survey effort that far exceeds 
SNH requirements for development as opposed to SPA or national survey monitoring189). 
 
5.174 The other very important point to be made in relation to the innovations to SNH’s 
basis for maintaining its objection is that the onus of proof is not as assumed by SNH, in 
relation to these issues that are just thrown into the mix at the last minute.  The question to 
be resolved by me, is whether or not there is reasonable scientific doubt.  Where SNH, as 
statutory consultee, raises issues for the purpose of justifying not just its objection but also 
to demonstrate to the Scottish Ministers that its advice is sound and should be relied upon, 
then the onus of proof is on SNH to demonstrate that the issues that it has not previously 
asked the applicant to address are demonstrably scientific uncertainties that do not fall into 
the category of “permissible doubt” as opposed to giving rise to “reasonable scientific 
doubt”, on the basis of sound scientific evaluation.  The approach to be taken to these new 
issues at this stage of the decision-making process is not as low as the approach to be 
taken to screening at the first stage of the appropriate assessment, as is suggested in 
SNH’s closing submission. 
 
5.175 In the legal submissions above, the need for the detailed discussion as to the nature 
of the assessment needed for the purpose of identifying likely significance effects having 
regard to the fact the applicant has not disputed that an appropriate assessment is required 
for the two species that form the basis of SNH’s objection was questioned.  However, when 
one takes cognisance of the fact that SNH has introduced entirely new concerns in relation 
to red-throated diver in its evidence to the inquiry, which have never been raised with the 
applicant and its experts during a lengthy consultation process, insight is gained as to the 
reason for focussing on likely significant effects.  It would appear that the reason for the 
lengthy submissions as to the limited amount of assessment involved in coming to a 
conclusion as to what constitutes a likely significant effect, is to seek to create the 
impression that such an approach applies to the evaluation of the relevance and 
significance of SNH’s new issues.  It can only be deduced as to why it is SNH spent so 
much time in closing submission emphasising how low the test is when screening an 
application to decide if an appropriate assessment was required; in relation to two species 
in respect of which the applicant has never disputed the need for appropriate assessment 
for these two species, and separately hen harrier.  If that is where one is lead by SNH’s 
submissions then that reasoning would instantly open up a decision based on that 
reasoning to legal challenge. 
 
5.176 At this stage of the process, the inquiry is not taking place for the purpose of 
screening the proposal for the purpose of deciding whether or not an appropriate 
assessment is required in respect of the two species that are the subject of SNH’s 
objection.  That issue has been dealt with and the applicant has accepted that it has to 
provide information to facilitate the carrying out of the appropriate assessment by the 
                                                 
189 RPS (2015i) An Assessment of Survey Effort at Strathy South Wind Farm.  [SSE_11.133] 
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Scottish Ministers in relation to those species.  In relation to the new matters that SNH bring 
forward as part of the inquiry process, it is for SNH to demonstrate that the new “concerns” 
would result in the conservation objectives being undermined.  If that was not correct then 
SNH could always set a “legal trap”, by holding on to a number of concerns and stating 
them only once an inquiry process had begun when the applicant had a much more limited 
opportunity to provide the information needed to do an appropriate assessment in respect 
of those new concerns. 
 
5.177 The consultation process and inquiry process are not intended to operate in this way 
where such a legal trap can be set by the statutory adviser.  If that was not the case then 
the decision-making process in relation to Natura issues would be open to abuse by the 
statutory adviser in order to frustrate and thwart developments that it was opposed to.  
While Dr Douse rejected the suggestion put to him in cross-examination that in essence 
SNH’s position of objection was in effect an objection in principle, it was submitted that the 
way in which SNH has behaved in seeking to open a raft of new issues in relation to red-
throated diver at such a late stage in the decision-making process would suggest otherwise. 
Another indicator that SNH’s position is one of opposition on a point of principle, as 
opposed to reaching such a position on the basis of scientific evaluation, is the lack of 
scientific substance to its “residual concerns”. 
 
5.178 In relation to these new matters, at this stage of the process, it is for SNH to justify its 
position to the Scottish Ministers that as a consequence of these new concerns, it can be 
concluded that there is a significant risk that a conservation objective(s) would be 
undermined.  The onus of proof is on SNH in relation to demonstrating that all of these 
“concerns” must be treated as constituting a significant risk that one or more conservation 
objective would be undermined, even after taking into account all of the robust scientific 
evidence produced by the applicant and its expert ornithologists.  In response to the Inquiry 
Statement, RPS has produced detailed reports that examine SNH’s new concerns in 
relation to survey work and wider disturbance and displacement effects than has ever 
previously been mooted by SNH in respect of Strathy South and red-throated diver.  The 
onus was on SNH and RSPB Scotland to come to the inquiry with their own reliable and 
credible scientific evaluation of the evidence, with such supporting evidence necessary to 
support its scientific evaluation.  Only with reliable and credible scientific evaluation of the 
issues, would either objector be in a position to displace the reliance that Scottish Ministers 
are entitled to place on the scientific opinion of the applicant’s experts. 
 
5.179 Just as the applicant has had to submit a comprehensive scientific assessment in 
support of its application, if SNH wishes to challenge the validity of that assessment then it 
is for SNH to put forward the scientific and technical evidence upon which it might be 
entitled to question the applicant’s robust assessment. It is for the objector, to make out its 
own case and not seek to rely upon unsubstantiated assertions that suddenly new issues 
have to be addressed by the applicant.  It would be wrong in law to seek to apply the  
judicial dicta related to the screening process (to answer the question of whether a project 
should be subject to appropriate assessment), as though equally applicable to the separate 
question of the onus of proof on an objector to make out its case at inquiry; whether or not 
that objector is also the statutory advisor to the decision-maker. It is against that 
background that SNH’s objection is addressed, and the innovations to that objection. 
 
Red-throated diver - survey work and methodologies 
 
5.180 Key points: 
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 The survey methodology and effort for flight activity and breeding birds is sufficient 

to provide a robust representative sample for red-throated diver activity at and 
around Strathy South, across many of the survey years between 2003 and 2014. 
This has been further augmented by data collection at the nearby Strathy North 
and Strathy Wood sites. 

 As a result, an excellent understanding of the use of the Strathy South site and 
surrounding area by red-throated divers has been achieved. 

 
5.181 In the discussion of the survey work and methodological issues when addressing the 
objection in respect of greenshank, a wide range of the broader criticisms raised by SNH in 
relation to the adequacy and reliability of the site survey work for the purposes of 
ascertaining whether or not the conservation objectives would be undermined as a result of 
authorising the proposed wind farm at Strathy South have been covered.  The reason that 
the discussion of this topic is so lengthy in the section on greenshank is because the 
generic issues are of equal relevance to SNH’s position on red-throated diver.  
Consequently, having thoroughly examined SNH’s concerns in relation to survey work, it is 
unnecessary to address those same issues again in this section containing our submissions 
in relation to red-throated diver.  However, the detailed position on the objectors’ issues 
related to the adequacy and reliability that are of equal relevance to red-throated diver, as 
they are to greenshank should be taken into account. 
 
5.182 The specific issues of concern that have featured in the evidence on red-throated 
diver are: 
 

 The unwillingness on the part of Dr Douse and SNH to accept that the survey 
work carried out by RPS in respect of Loch 64 is more than adequate for the 
purpose of establishing flight activity, the pattern of use of the loch for breeding, 
and, flight direction to and from the loch. 

 The new concerns in relation to survey work that SNH has specified in its Topic 
Paper that are more general in nature, summarised in bullet points 2, 4, 5 and 6 in 
paragraph 5.166 above.  These issues are not specifically related to the use of 
lochs by breeding pairs. The other criticisms on survey work of relevance to the 
use of Lochs 54 and 151, are addressed under the topic of disturbance and 
displacement unless they are of relevance to the discussion of the more general 
concerns. 

 
5.183  Similarly, the survey issues of specific relevance to Loch 64 are addressed when 
considering SNH’s justification for arguing that notwithstanding the very significant amount 
of survey effort, it continues to insist that it is unable to ascertain that the development will 
not lead to a loss of a breeding pair from the SPA population.  Therefore, this section 
discusses only the additional general concerns identified in paragraph 5.166 insofar as 
these species-specific concerns raise methodological issues or question the adequacy of 
coverage for red-throated diver.  It is therefore helpful to have in mind the SNH Guidance 
that is specific to survey work for red-throated diver. 
 
5.184  The survey work for red-throated diver was designed in accordance with SNH 
guidance.  Dr Douse was taken to different versions of relevance to the survey work carried 
out in different years.  He was also taken to the most up-to-date version of the guidance 
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published in 2014 (SSE_11.76190) and he agreed that SNH’s current requirements for 
survey work are as stated in that document.  As previously submitted the 2014 survey work 
was carried out in accordance with an earlier 2013 version (SSE_11.75191) that is in 
identical terms in relation to red-throated diver.  Given the contention that the 2014 survey 
data was set aside because Dr Douse believed there were “deficiencies”, now that those 
alleged deficiencies have been explained in the topic paper, not previously having been 
explained in the consultation response on the FIR (2014), it is appropriate to measure 
SNH’s criticisms of the 2010, 2012, and 2014 survey work against its current standards and 
recommendations that are accepted by all parties are more onerous than the requirements 
from earlier guidance. 
 
5.185 The following points are to be taken into account from SSE_11.76 and Dr Douse’s 
evidence under reference to this guidance: 
 

 In accordance, with paragraph 3.7.3 that deals specifically with breeding divers, 
advice is given as to how to take account of the commute from nest sites to feed 
on the sea.  The survey area to take account of commuting flights should be 
identified having regard to the guidance in Table 1.6 for non VP surveys.  It is 
recognised by SNH that breeding divers can change nest locations between years 
and non-breeding birds may be occupying a suitable breeding loch or lochan.  No 
loch or lochan should be discounted on size alone. 

 Table 1.6 advises that in relation to red-throated diver, the distance outwith the 
proposal site within which data should be collected is stated to be a 1 kilometre 
radius.  The survey should be of occupied water bodies including use of lochans 5 
metres long.  There should be an assessment of whether non-breeding birds are 
present192.  Two years’ survey work is required. 

 Similarly advice is given for VP surveys.  The relevant VP summary table (Table 
1.1) recommends a minimum number of hours per VP per season as being 36 
hours for both breeding and non-breeding seasons.  This is between sunrise and 
sunset but in relation to red-throated diver it is not argued by SNH that there was 
not sufficient survey coverage at either end of the day.  Focal breeding loch 
watches should be conducted from VPs overlooking each occupied nesting lochan 
within 1 kilometre of the proposed development site.  That distance requirement 
may be extended for such survey work if the proposed development sites lie on 
potential flight routes. 

 
5.186  SNH’s attempt to undermine the survey work for lochs and lochans in the wider area 
around the wind farm is inextricably linked with the new argument that displacement of not 
just breeding birds (but also non-breeding birds), could occur within a buffer of 2 kilometres 
from the operational site.  In rebuttal of the general point that the survey work was not 
adequate and fit for purpose in relation to the wider 2 kilometre area from the site boundary, 
reference is made to the following material considerations: 
 

 It is accepted that the surveys have been carried out in accordance with SNH 
guidance on survey methodology. 

 Dr Mudge has confirmed that SNH takes no issue with the qualifications and 
experience of the applicant’s ornithological experts, and that was not contradicted 

                                                 
190 SNH (2014) Recommended bird survey methods to inform impact assessment of onshore wind farms.  [SSE_11.76] 
191 SNH (2013) Recommended bird survey methods to inform impact assessment of onshore wind farms.  [SSE_11.75] 
192 See Figures A11.1.131–A11.1.41 of CD_4.5, Technical Appendix A11.1.  [SSE_11.143 & CD_4.5] 
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by Dr Douse in his evidence to the inquiry.  Nor has the reliability of any of the 
applicant’s ornithological experts who gave evidence to the Inquiry been criticised 
on that ground. 

 The applicant has completed all of the focal breeding loch watches that SNH has 
requested and presented the survey results.  The only controversial issue raised 
by SNH prior to January 2015, was the need for further focal survey work at Loch 
64 that far exceeded SNH’s survey requirements from its guidance.  Ultimately 
this was done and SNH has failed to provide any valid or rational explanation of 
why it has not been accepted in relation to Loch 64. 

 Figure A11.1.42 of the ES addendum (CD4.5, Ornithology Confidential Technical 
Appendix 11.1) shows the survey boundaries for 2010 and 2012 surveys.  From 
this it can be seen that the survey area extended 2 kilometres from site, which 
exceeds SNH guidance in relation to survey area outwith development site.  It can 
be seen that Lochs 54 and 151 were identified as confirmed or possible breeding 
locations in 2010.  Suggested inadequacies in the survey information related to 
these lochs has never previously been brought up despite the fact SNH has 
known that there was evidence of breeding activities at these Lochs since 2013 
when the addendum was published with the 2010 survey results. 

 Under reference to the submissions above as to indisputable conclusions that can 
be drawn from RPS inquiry report SSE_11.133, the graphic illustration in Figures 
15 and 16 as to the disproportionately onerous survey effort at Strathy South 
compared to a number of other wind farm proposals.  Those submissions in 
relation to SSE_11.143 are not repeated but it is highlighted that section 4 of the 
report provides a response to SNH’s suggestion that the area around the 
proposed development site has a particular sensitivity for red-throated diver that 
justifies its excessive demands for yet more and more survey information in 
relation to this species. 

 
5.187 Mr Scott’s inquiry report (SSE_11.133) was given considerable attention by both 
SNH and RSPB Scotland in cross-examination, particularly as regards the issue of 
sensitivity of the SPA around the development site.  While much of the cross-examination of 
Mr Scott from both objectors’ centred round whether the proposed developments on Lewis 
could be differentiated either in relation to site-specific conditions or usage of the site, or the 
design of the wind farms, it was submitted that this misses the point of Mr Scott’s evidence.  
He presented this comparison to address the issue of relative sensitivity and difference in 
approach. In doing so he drew upon his first-hand experience and knowledge that he 
gained of the Lewis Wind Farms sites while employed by RSPB Scotland.  On that basis he 
has expressed his own professional opinion that in terms of sensitivity and potential 
impacts, it is his view that there is no material difference in the sensitivity of the locations of 
the sites for red-throated diver. 
 
5.188 For that reason he questions the absence of coherent reasons as to why such a 
radically different approach should be taken to the application of SNH guidance in this case.  
In particular, there is no transparent reason for SNH demanding survey work so vastly in 
excess of its standard survey requirements that have been deemed sufficient in locations 
where similar issues were of concern, specific to red-throated diver.  No other witness at the 
inquiry had as much knowledge as Mr Scott of the position in Lewis and there is, it was 
submitted, no proper basis upon which to impugn his credibility despite RSPB Scotland’s 
attempts to do so in closing submission.  It does not seem to be appreciated that he was 
not arguing that there were no differences in relation to the site-specifics of the proposed 
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locations, numbers and distribution of red-throated diver, and potential risks such that the 
situation on Lewis was completely analogous. 
 
5.189 His position in evidence was that there were sufficient similarities between these 
developments as to justify using them for the purposes of establishing a benchmark as to 
what was acceptable to SNH in practice.  Just as the SNH guidance was used to 
demonstrate what SNH’s benchmark is for survey effort as a minimum, when compared to 
what had been provided for Strathy South the result was disproportionate.  Looked at 
against both benchmarks, the survey effort at Strathy South is so disproportionately high 
that it gives cause to call into question whether or not SNH has any rational basis for 
contending that on the evidence it cannot ascertain if there will be an adverse effect on 
integrity in relation to red-throated diver. Mr Scott dismissed the claimed sensitivity of the 
site as being the justification because the other developments he looked at were not 
remarkably different. In addition, he referred to the fact the qualifying species was in 
favourable conservation status in this SPA, which had not been the position on Lewis.  It 
was submitted that the relevance of the benchmark from the guidance should not be 
overlooked as it is a statement of what SNH considers to be sufficient for the purposes of 
carrying out the assessment work.  Footnote 7 on page 3 of SSE_11.133 shows that the 
benchmark from guidance is based on the 2014 guidance to which the applicant makes 
reference. 
 
5.190 In any event the line of cross-examination as to significant differences in the location, 
baseline and design of the wind farm was not open to SNH in relation to the amount of 
information that was acceptable to SNH for the purpose of carrying out its function as 
statutory advisor for the Strathy North proposal.  When Dr Douse was cross-examined as to 
the justification for a different approach he avoided the issue on the basis it wasn’t his case.  
Consequently, there is no rational explanation from SNH as to the justification for the 
difference in approach. 
 
5.191 Against that background, there is a clear absurdity in SNH’s position in seeking to 
have Scottish Ministers accept that the reliability of RPS’s survey information on breeding 
patterns at different water bodies is in doubt, based upon its own dated survey records for 
the period 1999 to 2006, which was carried out for a different period.  To reach that 
conclusion Ministers would have to be persuaded that it was more reliable than the RPS 
survey information.  The illogical and unreasonable stance of Dr Douse in refusing to accept 
the adequacy of the survey data is particularly apparent in relation to Loch 64, as discussed 
further in relation to the contention by SNH that it is a regular breeding location. 
 
5.192 A separate concern is raised by Dr Douse in his evidence, regarding the claimed 
interference with visibility in viewsheds from trees in relation to Lochs 64 and 54.  A number 
of general issues concerning this topic are set out earlier.  The complaint that is specific to 
two lochs, Lochs 54 and 64, is no more than a hypothesis in that it is suggested that trees 
may have had such an effect and this may have led to underestimation of flights. This 
argument is untenable when one has regard to the level of survey work carried out at Loch 
64 supplemented by focal survey work in 2014 and the addition of a camera to record 
activity around the clock.  In relation to Loch 54 the concern has no basis in fact and even 
although it was identified as a breeding location in 2010, it hasn’t been since.  This concern 
needs to be considered in the context of the location of Loch 54 within the site, and it is 
inconceivable that SNH would not have made a request for further survey work if it had a 
genuine concern that it could not assess the impact on breeding birds in that location.  This 
objection should be given no weight. 
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5.193  Having regard to the submissions that have already been made above, as regards 
the lack of credibility attached to SNH’s objection based on survey work and the reliability of 
the relevant data, it was submitted that SNH’s recent change in position as regards these 
new concerns serves to further undermine its credibility in relation to the claimed 
inadequacies of the survey work.  Given the absence of reliable evidence from SNH to 
demonstrate that these issues have resulted in the wrong conclusions being reached in the 
assessment work, and that if they had been taken into account would have resulted in 
different conclusions being reached as to whether or not the relevant conservation 
objections were met, Scottish Ministers are entitled to place no weight on these aspects of 
SNH’s case to the inquiry. 
 
Red-throated diver - collision risk 
 
5.194 Key points in relation to red-throated diver collision risk are: 
 

 Based on the low use of the wind farm area, coupled with observations from other 
sites where turbine arrays are avoided, collision risk to red-throated divers at 
Strathy South is very small.  The low site usage also means there is a very low 
risk of potential barrier effects linked to flight patterns.  In line with this, SNH are 
currently considering increasing the avoidance rate for this species from 98% to 
99%, or even 99.5%. 

 In the ES addendum 2013 it was concluded that there was no collision risk 
because of the high avoidance rate shown by red-throated diver.  This was 
reinforced in the FIR (2014).  This was based on collision risk modelling and 
expert opinion based on scientific study. 

 
5.195 Reference has already been made as to the ambiguity of RSPB’s position in relation 
to collision risk for red-throated diver.  In addressing the different positions of the two 
objectors, reference is made to the RPS inquiry report, “Red-throated diver Interactions with 
Operational Wind Farms” (SSE_11.58)193.  It is noted from the executive summary of this 
report that the purpose of the report is to examine available evidence to establish the 
behavioural characteristics of red-throated divers in proximity to operational wind farms. 
Consideration is given to whether or not disturbance, displacement or collision impacts 
have resulted from the wind farms, having particular regard to evidence of changes in 
breeding or flight activity.  For the purposes of this study, use was made of data from 
operational wind farms that have been constructed in proximity to red-throated diver and in 
respect of which data on breeding and flight activity is available. RPS based its study on a 
combination of field work that its surveyors have been carrying out as part of post-
construction monitoring desk study for the Carraigh Gheal Wind Farm in Argyll and Bute, 
review of data available for Burgar Hill in Orkney and desk study of the scientific literature 
available for Smola in Norway.  Neither objector has produced any similar scientific study 
that examines changes in breeding and flight behaviour of red-throated diver in response to 
the construction and operation of a wind farm near to existing habitat that supports this 
species in the breeding season. 
 
5.196 The RPS report concludes that collision risk is negligible at Strathy South because of 
the strong evidence of avoidance behaviour by red-throated diver from the turbine arrays in 
addition to low levels of flight across the development site.  As regards disturbance and 
                                                 
193 Red-throated diver interactions with operational wind farms.  [SSE_11.58[ 
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displacement, those conclusions are discussed in the following section but it is to be noted 
that the conclusion reached by RPS from its study differs significantly from that drawn by 
SNH as to the assumption that it makes that this species would be displaced out to 2 
kilometres from the proposed wind farm at Strathy South. 
 
5.197 It appears that in the lead up to the inquiry, SNH was conducting its own work 
internally and reviewing the appropriateness of the default avoidance rate of 98% for red-
throated diver.  Dr Douse was cross-examined under reference to the SNH Guidance on 
the use of avoidance rates (SSE_11.72194).  The issue explored with him was the difference 
between the use of default values and the use of an avoidance rate, derived empirically 
using wind farm monitoring of actual collisions that is based on species-specific data in 
relation to UK wind farms.  He confirmed that as could be seen from the table in Annex 1 of 
the guidance, that there were a number of species in respect of which the avoidance rate 
had been increased from 98% to 99%, because of the study that had been carried out in 
relation to these species to understand the interaction of these particular species with wind 
turbines.  In our submission that is the nature of the RPS inquiry report, SSE_11.58 but, as 
noted in paragraph 29 of the guidance and as discussed above, because it has not been 
peer-reviewed it would be described as grey literature.  However, SNH has instructed its 
own study that it produced to the Inquiry and to which brief mention is made in the SNH 
topic paper.  This work was carried out by MacArthur Green and is inquiry document SNH 
O-6195, dated 16th February 2015. 
 
5.198 Dr Douse explained that on the basis of that work SNH was intending to increase the 
avoidance rate from 98% to 99%, and perhaps even up to 99.5% for red-throated diver, 
because it was accepted by SNH that there was strong evidence that red-throated diver 
avoided operational wind farms.  Mr Scott explained in response to my questions that an 
increase to 99% would halve the estimated collision mortalities that have been calculated 
on the default value of 98%, and if it increases to 99.5% there would be a further reduction 
of half again.  This must be borne in mind when considering the collision risk calculations 
contained in the ES addendum and FIR (2014). 
 
5.199 It was apparent that it came as a surprise to RSPB Scoland that SNH were intending 
to increase the avoidance rate for red-throated diver and as noted above, this was the only 
issue dealt with in the evidence-in-chief of Dr McCluskie.  In response to questions he 
emphasised that RSPB Scotland had not been consulted on this proposed change and that 
until SNH had completed its internal review of SNH O-6 and published its proposal to 
change the avoidance rate, RSPB’s position was that Scottish Ministers have to base their  
consideration of collision risk to red-throated diver on the default avoidance rate value.  This 
advice from RSPB’s witness is simply wrong.  Both Mr Scott and Dr Douse agreed that 
assessing collision risk was not confined to the output of the CRM work and that it was also 
necessary to take into account scientific observation, knowledge of the environmental 
conditions of the site, and, knowledge of the behavioural characteristics.  This is borne out 
from the evidence of collision risk of Dr Grant and Dr Zisman, in relation to the collision risk 
to greenshank and hen harrier, respectively.  They both discussed particular characteristics 
of the species and the environmental conditions at Strathy South, when considering 
whether the estimated mortality calculations were realistic and were related to their 
expectation as to how the particular species would behave should the proposed Strathy 
South wind farm be constructed. 
 
                                                 
194 SNH (2010) Use of Avoidance Rates in the SNH Wind Farm Collision Risk Model.  [SSE_11.72] 
195 Furness – 2015 – Report to SNH Diver and Skua avoidance rates – Draft.  [SNH O-6] 
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5.200 It may be because of the strong evidence before the inquiry that establishes red-
throated diver show very high avoidance behaviour toward wind turbines that RSPB 
Scotland does not appear to insist upon its objection in relation to collision risk in closing 
submission.  However, for the sake of good order the reason for RSPB Scotland stating an 
objection on the ground of collision risk is covered.  At paragraph 57 of the RSPB topic 
paper, reference is made to the ES addendum and the estimated collision mortalities 
presented in the 2013 assessment based on survey years 2010 and 2012.  Reference is 
not made to the FIR (2014), and the reduction in the collision risk estimation that resulted 
from the 2014 survey work.  Furthermore, even insofar as there is reference to the 
applicant’s earlier prediction of collision mortalities, RSPB Scotland expresses no opinion 
as to its reliability but accepts that prediction and contends that an adverse impact on 
integrity would result.  This is based on RSPB’s assertion that there is considerable 
uncertainty as to how red-throated divers interact with wind farms.  No weight should be 
given to RSPB’s evidence on this topic.  It is based on incomplete information; it is 
superficial; and, entirely at odds with the evidence before the Inquiry as to the level of 
understanding and knowledge regarding interaction of red-throated diver with operational 
wind farms. 
 
5.201 Before leaving this topic, attention is drawn to the doubtful reliability and credibility of 
SNH’s assertions as to the existence of scientific doubt.  While ultimately SNH came to 
align itself with the scientific knowledge and understanding of how red-throated diver 
interact with wind farms, it is of considerable importance that its position was significantly 
out of kilter with the scientific evidence available to it when formulating its formal advice to 
Scottish Ministers at the beginning of this year.  As demonstrated through reference to the 
chain of correspondence, SNH has consistently maintained a position that it is unable to 
ascertain that collision risk associated with the proposed wind farm may affect the 
population viability of the SPA.  Significantly, at the beginning of January of this year, in its 
final consultation response on red-throated diver in response to the FIR (2014), it states that 
collision mortality cannot be reliably estimated from the information presented and may be 
sufficiently high as to affect the SPA population.  Leaving aside the question of Dr Douse’s 
knowledge at that time of the review being carried out by SNH of the applicant’s further 
environmental information, the fact the study was completed by 15 February 2015 
demonstrates that the scientific body of evidence that leads to the conclusion of complete 
avoidance by red-throated diver was available to SNH and Dr Douse, when it took the 
decision at Director-level to maintain its objection on the ground of collision risk.  This is yet 
another example of SNH and Dr Douse being selective as to the scientific knowledge that it 
has made use of when advising Scottish Ministers in relation to the proposed Strathy South 
wind farm. 
 
5.202 In summary, Scottish Ministers are invite to conclude that the objection on the 
ground of collision risk has no basis in scientific fact. Furthermore, both objectors could 
have ascertained this from the type of scientific study carried out by RPS in SSE_11.58, for 
the purposes of demonstrating to the inquiry the basis for their opinion (that has been long 
held throughout the consultation process and explained to SNH), that there is no 
reasonable scientific doubt as to collision risk to red-throated diver from the proposed 
Strathy South wind farm.  The existing published scientific literature could have been 
considered prior to stating their objections on collision risk.  From the evidence, it was 
submitted that Ministers are entitled to conclude that there is no reasonable scientific doubt 
that collision mortality would not, or even may, affect population viability of the SPA red-
throated diver qualifying interest. 
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5.203 It is convenient to consider at the end of this section, an effect that is often 
considered to be the corollary of very high avoidance behaviour namely disturbance and 
displacement from breeding locations as a consequence of what is known as a barrier 
effect.  While acknowledged that the discussion is perhaps more relevant to the next topic, 
it is discussed in this section because of the approach taken by SNH in evidence, which 
was to seek to link its change in position on collision risk to a newly stated concern that a 
barrier effect would impact upon red-throated diver in the vicinity of the proposed wind farm 
site.  No evidence was produced by SNH to justify it being put forward as an impact that 
might give rise to an adverse affect on the integrity of the site, in respect of this qualifying 
species.  This is exactly the type of issue that SNH hopes to persuade Scottish Ministers 
that by adopting the same approach toward screening for likely significant effects, in order 
to decide to an appropriate assessment, that is sufficient to raise reasonable scientific 
doubt. 
 
5.204 It has already been explained why that legal reasoning is seriously flawed and 
amounts to the setting of a “legal trap”.  In evaluating the relevance and materiality of SNH’s 
“concern” in relation to barrier effects, which has no more basis to it than the type of 
evaluation SNH might have carried out at the time of advising on the screening opinion at 
the start of the EIA process, it is crucial to have regard to the stage of the assessment 
process that this project has reached.  There is before the inquiry substantial environmental 
information to inform an appropriate assessment.  Mr Scott relied upon the existing analysis 
of flight direction in and around the site, from survey work in 2010 and 2012 that is 
illustrated on a whole range of figures in the ES addendum 2013 and in FIR (2014) for 
the 2014 survey data (Figure 7), from which he was able to confidently conclude that in 
relation to all of the lochs or lochans in respect of which there was confirmed or possible 
breeding196, there were flight routes to the coast that were not interrupted by the turbine 
array.  This evidence should be accepted, as should Mr Scott’s very firm opinion under 
cross-examination that the proposed wind farm would not create a barrier effect that would 
result in disturbance and displacement.  As SNH has nothing to rely upon other than 
assertion by Dr Douse there is no basis for not accepting Mr Scott’s opinion.  He had the 
evidence available to reach a conclusion as to the likely flight corridors from likely breeding 
locations in the vicinity of the proposed wind farm. 
 
Red-throated diver - habitat loss and disturbance 
 
5.205 Key points on this sub-topic are: 
 

 Loch 64, situated outwith the SPA, has been the site of a single breeding attempt, 
and no successful breeding, since surveys commenced in 2003.  The site has 
contributed nothing to red-throated diver population viability.  Therefore no impact 
on population viability will result if its use is discontinued.  It is not a regular 
breeding site, or on the SPA, therefore a pair of birds would not be lost to the 
SPA. 

 The first time that SNH suggested that Loch 44 should be treated as an 
established breeding site from which a breeding pair would be lost as result of 
disturbance and displacement, was in January 2015 right at the end of a very 
lengthy and extensive consultation process. 

 Because of the large distance to the nearest track or turbine, the natural relief, and 
construction management measures, breeding red-throated divers using Loch 44 

                                                 
196 Shown on Figure A11.1.42 of Technical Appendix A11.1 of the ES addendum.  [CD.4.2] 
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would not be disturbed or displaced by the construction, operation or 
decommissioning of the wind farm. 

 There are known examples of red-throated divers breeding in close proximity to 
wind turbines in Scotland (Loch 192 and Loch 44 relating to Strathy North and, 
Carraig Gheal, of which data from the latter appears to have been misinterpreted 
by SNH). There is no reason to believe that a wind farm at Strathy South would 
prevent breeding from occurring. 

 Regarding disturbance, a clear distinction needs to be maintained between 
construction and operational phases of the project.  Detailed measures have been 
set out in the ES addendum and restated in Table 9.3 of Technical Appendix 5.2 
of CD_5.2; to avoid disturbance during construction, although as established on 
the site visit, there is no direct line of sight from Loch 44 to the access track.  
Operational measures are also identified to ensure there is no disturbance, and 
this also draws from the practical experience gained from such sites as Carraig 
Gheal and Strathy North. 

 Other lochans used for red-throated diver breeding in the area are considered to 
be located beyond the displacement and disturbance distance for this species, 
therefore the wind farm will not impact on these birds in terms of habitat loss or 
disturbance. 

 
5.206 Contrary to the position of SNH, the applicant’s ornithological experts have taken a 
much more rational and scientific approach to their assessment of the likely disturbance 
and displacement effect.  While Mr Scott would not dispute that, in general, the opposite 
side of “the avoidance coin” is disturbance and displacement, he does strongly dispute that 
the displacement effects would be as widespread as SNH now seeks to argue or that there 
would be any barrier effect, as discussed above.  He also rejects out of hand the assertion 
by Dr Douse that as a consequence of disturbance and displacement, one or two breeding 
pairs of divers would be lost to the SPA population. 
 
5.207 RPS have actively researched how red-throated divers behave in relation to 
operating wind farms in Scotland: report SSE_11.58 that was prepared by RPS specifically 
for this inquiry197.  It can be seen from the content of that report that RPS test for 
themselves whether or not any doubt remains in relation to the conclusions that they have 
drawn throughout the assessment process, and are most recently stated in summary format 
in Table 9.3 of Technical Appendix 5.2 of CD_5.2 at pages 40 to 46198.  The findings in 
relation to the conservation objectives of relevance to displacement and disturbance, the 
second and fifth in the SPA citation, are summarised together with an assessment of impact 
before mitigation, and after mitigation.  Mr Scott discussed this summary in his evidence.  It 
will be noted that the degree of certainty in the conclusions reached by RPS, that there 
would be no significant impact that would undermine any of the conservation objectives, is 
stated to be high.  This is reflected in the unequivocal statements made in relation to the 
key points stated above. 
 
5.208 It is the context of this high degree of certainty that RPS nonetheless studied data 
available to them from published sources, first-hand experience from site work that they 
have been involved in at Carraig Gheal, and review of pre-construction and post-
construction site monitoring data.  On the basis of this study Mr Scott explained that he 
remained highly confident as to the degree of disturbance and displacement of red-throated 
                                                 
197 RPS (2015f) Red-throated Diver Interactions with Operational Wind Farms.  [SSE_11.58] 
198 FIR technical appendices (2014).  [CD 5.2] 
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diver that could be expected if Strathy South is constructed.  Neither of the objectors’ 
experts is in any position to offer an opinion that is in any way based on the enormous 
experience that Mr Scott and other RPS staff have from surveying red-throated diver post-
construction of wind farms.  Their involvement at Strathy North puts RPS personnel in a 
unique position as regards understanding red-throated diver behaviour in relation to wind 
farm construction, within the same SPA and in close proximity to the Strathy South site.  
Equally the use that they have been able to make of monitoring data from Carraig Gheal as 
a result of their involvement as Ecological Clerk of Works and in the monitoring work at that 
operational wind farm, adds to the robust nature of the evidence that has been presented 
by Mr Scott. 
 
5.209 In the inquiry report, RPS examines two null hypotheses that are based on SNH’s 
maintained objection as stated in its final consultation response of 8 January 2015.  These 
are stated in paragraph 1.9, the second of which has been discussed in relation to collision 
risk.  The first hypothesis that RPS seeks to verify is the proposition that the displacement 
of red-throated diver as a result of constructing the proposed wind farm is likely to result in 
breeding pairs being lost to the breeding population of the SPA from Lochs 44 and 64.  The 
assessment of the null hypothesis results in rejection of the hypothesis based on SNH’s 
objection that there will be permanent displacement, and the loss of, two breeding pairs 
from Lochs 64 and 44. 
 
5.210 The conclusions reached by RPS in SSE_11.58 as to the risk of displacement of 
breeding pairs from these two lochs should be accepted.  There are two principal reasons 
that these conclusions should be adopted. 
 
5.211 Firstly, the quality of the evidence relied upon by the applicant to support its 
assessment that there will be no significant impacts on red-throated diver known to be 
present within the vicinity of the development site, is unsurpassed by anything presented by 
either SNH or RSPB Scotland and has withstood scrutiny.  The unique position that Mr 
Scott and RPS are in enables them to bring such well-informed opinions to the inquiry.  In 
addition, the careful analysis of these issues is evidenced from the ES addendum, the FIR 
(2014), and the RPS inquiry reports (SSE_11.58, SSE_11.55199 and SSE_11.133).  Further 
evidence of the careful consideration that the applicant and its experts have given to the 
residual concerns that SNH had in relation to this issue, can be noted from the body of 
correspondence produced in Appendix 4 of the Technical Appendix 5.2200.  Reference has 
already been made to the chain of correspondence from SNH, but of equal importance to 
the weight to give to the very different evidence from the applicant when compared to that 
proffered by Dr Douse and SNH, are the responses sent by Dr Zisman of RPS and Mr 
Baxter of SSE to SNH.  These are only to be found in Appendix 4.  They demonstrate the 
carefully reasoned basis for concluding that there a robust assessment of the disturbance 
and displacement and that there is no basis for SNH maintaining an objection in relation to 
these impacts. 
 
5.212 While SNH sought to contradict Mr Scott’s evidence as to the conclusions to be 
drawn from the data sources discussed in SSE_11.58, all that was established from the 
cross-examination of Mr Scott was that he had a complete understanding of the source 
material, and that SNH did not.  One such example was the line of cross-examination 
pursued by SNH that the Smøla study clearly showed that red-throated diver could be 
                                                 
199 RPS (2015c) Cumulative Impacts of Wind Farms in Relation to Red-throated Diver, Greenshank, Wood Sandpiper 
and Hen Harrier at Strathy South.  [SSE_11.55] 
200 FIR technical appendices (2014).  [CD 5.2] 

306



 

WIN-270-2 117  

displaced out to 2 kilometres from an operational wind farm.  In response he advised that 
while that was the distance of displacement shown from that study, there was a perfectly 
understandable basis as to the cause of that effect in Smøla, which was attributable to there 
being no suitable habitat (i.e lochans) within 2 kilometres of the wind farm.  In relation to the 
cross-examination in respect of all three wind farms studied by RPS, it was apparent that 
SNH had not tested alternative explanations for the effect that SNH wished to rely upon.  
There is no evidence that SNH has properly considered cause and effect, in an objective 
and scientific manner in the way in which RPS and Mr Scott have.  Just as with other 
chapters of evidence related to SNH’s other residual concerns, Dr Douse and SNH have 
been shown to be highly selective as to the pieces of evidence that they wish to rely upon. 
 
5.213 In that regard, the submissions made by SNH are highly selective and based upon 
the flawed understanding of Dr Douse/SNH.  The understanding of Dr Douse as to what 
can be taken from the source evidence discussed in SSE_11.58 could only be preferred if 
there was a sound basis for discounting the evidence of Mr Scott.  This is because Dr 
Douse’s conclusions as to what can be taken from the source evidence are so completely 
different and incapable of being reconciled with Mr Scott’s conclusions.  While Mr McKenzie 
tried valiantly in the cross-examination of Mr Scott to persuade him that the different 
interpretations of the studies, as set out by Dr Douse in his Topic Paper, were in fact the 
conclusions to be drawn for the source material, he simply gave Mr Scott the opportunity to 
demonstrate that the conclusions are on a sound footing.  It is self-evident that Mr Scott’s 
evidence should be preferred having regard to: the difference in quality of evidence; the 
difference in level of first-hand knowledge; and, the different approach to testing cause and 
effect (RPS is scientific and robust in its approach, while Dr Douse’s evidence does not 
disclose that his analysis of issues has this quality).  The other reason that SNH’s assertion 
that it should be assumed that birds would be displaced out to 2 kilometres should be 
rejected as unsubstantiated and without proper foundation, is based on the second reason 
to adopt Mr Scott’s conclusions. 
 
5.214 The second reason for preferring the evidence of the applicant is that it has been 
shown to be both reliable and credible whereas in contrast, the credibility of Dr Douse and 
the reliability of his evidence have been called into question not just on one issue but in 
relation to a number of issues.  Specific to this topic, the position of the applicant and its 
experts as to the significance of impact from disturbance and displacement, has never 
changed from the conclusions brought out in the ES addendum up to the inquiry.  To clarify, 
this submission is made in relation to the overall effect on the SPA rather than changes in 
assessment of the impact that came about as a result in a change in baseline information, 
such as the reduction in estimated collision mortalities in the FIR (2014).  There has not 
been any reason to call into question the credibility or reliability of any of the applicant’s 
ornithological experts.  This is to be contrasted with the contrariness of SNH’s position, 
marked by the manifest changeability in the position of Dr Douse, and consequently, in the 
position of SNH as stated in its advice to Ministers.  This shows a clear lack of consistency. 
 
5.215 Apart from the sudden and apparently random introduction of Loch 44 and additional 
unspecified and unquantified impacts in the 2 kilometre area around the wind farm, Dr 
Douse also introduced new allegations of deficiencies in the 2014 data, which had caused 
him to place no weight on it.  The allegation of deficiencies he could not defend.  None of 
the deficiencies that he did specify when pressed in cross-examination, had a bearing on 
the focal survey work and video footage obtained in 2014, in respect of Loch 64.  He 
therefore failed to provide a proper explanation for just setting aside and leaving out of 
account that data when advising Ministers in January 2015.  Having established that there 

307



 

WIN-270-2 118  

is no sound basis for not considering this survey work, it was submitted that Dr Douse’s 
decision in this regard was particularly perverse given the long wrangle in the early part 
of 2014, between the applicant and SNH, over the need for it.  The correspondence referred 
to demonstrates that the applicant and its experts resisted the need for further survey work 
in 2014 and it was only carried out at SNH’s insistence that focal survey work was required 
because of concerns that the VP work needed to be supplemented by this additional work. 
 
5.216 This issue also calls into question the objectivity of SNH because the applicant has 
demonstrated through Mr Scott’s evidence, under reference to section 6 of SSE_11.58, that 
the 2014 data were supportive of the applicant’s position and not SNH.  Yet Dr Douse 
deliberately “set it aside”, to use his words in cross-examination, and maintained his 
position that it hadn’t been demonstrated that the use of Loch 64 by a breeding pair in 2012 
was anomalous. 
 
5.217 Another inconsistency in the position of Dr Douse and SNH relates to its sudden and 
unheralded adoption of a 2 kilometre distance for displacement of red-throated diver around 
Strathy South.  This runs entirely contrary to its current guidance in which it is 
acknowledged the relevant distance for disturbance and displacement is 1 kilometre unless 
there are issues related to the divers flight corridor between water-bodies and the sea 
(SSE_11.76201).  It runs counter to its approach in relation to the majority, if not all, other 
wind farm development in Scotland.  It is not supported by the Smøla study because there 
are other cause and effect factors that Dr Douse seems to consider should be discounted, 
contrary to the more reliable analysis by Mr Scott. 
 
5.218 This is not an exhaustive list but when coupled with the inconsistencies in SNH’s 
position in relation to greenshank, the reliability and credibility of Dr Douse has been very 
significantly exposed and consequently, his position in evidence has been undermined.  For 
that reason the applicant does not make any detailed submissions as to the new suggestion 
that the breeding pair that use Loch 44 would be disturbed or displaced and make the 
invitation to accept and rely upon Mr Scott’s much coherent and logical explanation that is 
based on his own, and the experience of RPS from carrying out surveys and acting as 
Ecological Clerk of Work.  In relation to Loch 44 reliance is also placed upon the fact that 
when the objection was raised, Dr Douse was unaware of the screening from the natural 
form of the land between the access track and the loch.  The written submission from RPS 
as to the relevance and significance of the recorded breeding pair circa 700 metres from the 
nearest turbine at Strathy North that provided new and additional evidence that 
demonstrated Mr Scott has a sound basis for his evidence that it is unlikely that 
displacement would occur beyond 700 metres should also be accepted. 
 
5.219 It is submitted that the new “concerns” expressed by Dr Douse in relation to the 
possibility of impact at Lochs 54 and 151 as being unreliable and unsubstantiated should be 
rejected.  Mr Scott explained the basis upon which he was satisfied that locations for 
breeding and the breeding classifications were correctly stated in the environmental 
assessment work.  He was in no doubt that there would not be displacement of breeding 
birds from these lochs as a consequence of the construction and operation of the proposed 
wind farm at Strathy South.  On more than one occasion during his cross-examination as to 
the use of the loch and lochans in the vicinity of the wind farm site, Mr Scott emphasised 
that while the ES Addendum was based on the 2010 and 2012 survey work, he had not 
ignored the other work carried out over the other four breeding seasons.  That work was all 
                                                 
201 SNH (2014) Recommended bird survey methods to inform impact assessment of onshore wind farms.  [SSE_11.76] 
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relevant to an understanding of the use made of the development site and buffer zone, and 
the trends of relevance to the breeding success of red-throated divers around the site.  It 
must be noted that Dr Douse does not have such first-hand knowledge to have the same 
level of certainty as to the use made of the site and survey area.  When Dr Douse was 
being pressed in cross-examination to be specific about the alleged deficiencies in the 2014 
survey work, he sought to avoid answering the question that he had to accept that by 2014 
the RPS surveyors and expert witnesses had a good understanding as to the use made of 
the site by the qualifying species.  He eventually stated that he did agree that they did have 
a good knowledge of the use of the site and he wasn’t questioning their knowledge.  This 
too is relevant as to the evidence to be preferred on the topic of disturbance and 
displacement. 
 
5.220 Scottish Ministers are therefore invited to accept the conclusions stated in Table 9.3 
of Technical Appendix 5.2, in relation to disturbance and displacement. 
 
Red-throated diver - assessment against designations 
 
5.221 The key point in relation to the assessment against designation is that: 
 

 Because collision risk for this species is very small and no lochs that contribute 
chicks to the population will be subject to displacement should consent be 
granted, conservation objective 1 would be met.  The proposed wind farm would 
not affect the distribution of species that currently existing within the site, thus 
conservation objective 2 would be met should consent be granted.  Disturbance of 
red-throated divers would not occur should consent be granted, therefore 
conservation objective 5 will be met.  Conservation objectives 3 and 4 would also 
be met should consent be granted. 

 
5.222 The updated assessment against the conservation objectives for red-throated diver 
in Table 9.3 of Technical Appendix 5.2 should be accepted.  The mitigation measures 
considered necessary to protect particular lochs from disturbance are detailed.  Conditions 
have been agreed with SNH, THC and RSPB Scotland in relation to these mitigation 
measures.  The now standard condition in relation to the appointment of an Ecological Clerk 
of Works would be implemented, which brings with it additional confidence as to the 
management of construction activities.  The applicant has offered additional measures such 
as rafts and additional screening, which have been rejected by SNH to date.  If, however, 
SNH was to change its position in the event that consent is granted, then the applicant 
would be amenable to considering these additional measures.  However, this is not a 
consideration to be taken into account as they are not agreed mitigation measures and the 
assessment of residual impacts does not depend upon the provisions of these options. 
 
5.223 The position of the applicant is that on the basis of the detailed survey work carried 
out to date, and reported upon in the ES addendum and FIR (2014), together with the 
inquiry reports produced for the inquiry to address the myriad of concerns that SNH and 
RSPB Scotland have in relation to the four qualifying species of relevance to their 
objections, there is a sound basis for concluding that these objectors’ residual concerns will 
not lead to the conservation objectives being undermined. In that situation, the onus of 
proof reverses to SNH and RSPB Scotland to produce scientific evidence upon which an 
opposite conclusion can be reached.  They simply have not done that and as a 
consequence, have demonstrated that they have never had a sound scientific basis for 
maintaining their objections.  Further, on the basis of the information provided by SNH, it is 
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not accepted that these new additional impacts that have been brought up in the Topic 
Paper are new potential impacts that have not already been addressed through the 
assessment work. 
 
5.224 RSPB’s position on disturbance and displacement rests upon SNH making out its 
case in evidence, which it has patently failed to do.  The lack of substance to the arguments 
advanced by RSPB Scotland in relation to collision risk and the fact that this ground of 
objection appears to have been dropped has been addressed. 
 
5.225 Under reference to the submissions made above, as to the correct approach to 
applying the legal tests contained in Article 6(3) of the WBD, and the submissions made at 
the beginning of this section that are specific to SNH’s approach to the evidence on red-
throated diver, the applicant would invite Scottish Ministers to conclude that it has been 
ascertained from the scientific assessment carried out by RPS that they can be certain that 
the integrity of the site would not be adversely affected as a consequence of the predicted 
impacts on red-throated diver.  In reaching this conclusion regard should be had to: 
 

 The considerations set out above that are of relevance to their assessment of the 
weight that can be attached to the evidence produced and relied upon by the 
applicant and its expert witnesses, as discussed in this section in relation to the 
particular controversial issues in the evidence concerning the predicted impact on 
red-throated diver, and the implications for the SPA. 

 The evidence of Mr Scott, produced in writing and oral evidence, together with the 
supporting inquiry documents that he has relied upon in his consideration of the 
issues.  In addition, Ministers should have regard to the confidence with which he 
gave his evidence and the manner in which he dealt with the varied new potential 
impacts raised by SNH. It is clear from his evidence that he is certain that there is 
no reasonable scientific doubt associated with the conclusions expressed in his 
evidence. 

 This is in contrast to the manifest lack of understanding on the part of SNH as to 
what conclusions can properly be reached on the scientific literature in relation to 
the extent of displacement of red-throated divers from wind farms, coupled with a 
lack of practical first-hand knowledge has led Dr Douse and SNH to state in 
evidence a position on the displacement distance of 2 kilometres that is contrary 
to its established position in relation to other wind farm development and its 
guidance.  It was also exposed through the cross-examination of Dr Douse, that 
he has adopted a wholly unreasonable approach in rejecting the survey data 
from 2014 that he insisted upon in relation to Loch 64.  As to demeanour, it was 
submitted, as with his evidence on greenshank, Dr Douse was often equivocal 
rather than straightforward and confident on important issues, and, his changing 
advice throughout the consultation process and at inquiry also supports the 
conclusion that his evidence should not be preferred to that of the applicant’s 
witnesses as it is unreliable.  The position of RSPB Scotland depended upon 
SNH’s position in relation to displacement and disturbance and if it maintains an 
objection in relation to collision risk it has no site-specific evidential basis for doing 
so and is maintaining a position that is not supported by the scientific study that 
has resulted in SNH’s proposal to increase the avoidance rate for red-throated 
diver.  The minimal “evidence” in the topic papers for these objectors is far 
outweighed by the substantial body of evidence produced by the applicant and its 
experts. 
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 The careful analysis of the evidence that is provided in the preceding discussion in 
this section. 

 The considerations founded upon in this section that demonstrate that the 
objections from SNH and RSPB Scotland in relation to red-throated diver are 
completely lacking in substance and credibility.  In particular, the specific grounds 
of objection, do not give rise to any reasonable scientific doubt as to the 
implications for the integrity of the SPA; it would not be adversely affected as a 
consequence of the predicted impacts in respect of red-throated diver.  In that 
connection reference was made to the legal submissions as to the nature of the 
evidence that can reasonably be expected from objectors contesting a wind farm 
proposal that has implications for a Natura site. 

 
5.226 On that basis it was submitted that Scottish Ministers are entitled to conclude that the 
assessment against the conservation objectives that is provided in Table 9.3 and supported 
by the evidence of Mr Scott, can be relied upon and that no reasonable scientific doubt 
remains. 
 
WOOD SANDPIPER 
 
5.227 It is, of course, a matter of public record that SNH has withdrawn its objection in 
relation to Strathy South following upon the applicant’s commitment to remove turbine 51 
because of its proximity to the location of a recorded pair of wood sandpiper located on 
Yellow Bog.  The reasoning that lay behind SNH’s decision to withdraw its objection in 
respect of wood sandpiper can be understood from the formal consultation responses of 20 
November 2014 (Annex 1 at page 11 and Annex 3)202 and 8 January 2015 (page 3)203.  
Based on a review of limited scientific literature, SNH concluded that there was the potential 
for disturbance and/or collision to occur if a turbine was within about 300 metres of the 
possible location of a breeding pair.  It is not disputed by the applicant’s expert that there is 
a limited amount of published literature but for the reasons that shall come to be elaborated 
upon as to the basis for the conclusion that there is no or little activity on the development 
site or its immediate environs within the SPA, it is the applicant’s position that this is not an 
issue that gives rise to any reasonable scientific doubt as to possible impacts on SPA wood 
sandpiper.  For that reason, SNH recommended removal of turbine 51 and was content this 
measure would be sufficient to minimise or remove the risk of displacement or loss.  It is 
emphasised that this conclusion was reached by SNH even although the number of 
breeding pairs in the SPA was stated by SNH to be six breeding pairs (SNH R-4), and there 
is no dispute that a loss of one breeding pair would be significant. 
 
5.228 Notwithstanding the fact SNH was willing to take into account removal of turbine 51 
and re-evaluate their earlier assessment of the risk of losing a breeding pair of wood 
sandpiper, this did not influence RSPB Scotland and it has maintained its position of 
objection in relation to this species.  The main reasons for disagreeing with both SNH and 
the applicant’s expert advisers are set out in the RSPB Scotland topic paper204.  It would 
appear that RSPB does not itself hold any records of the species within 2 kilometres of the 
site, even although it has an adjacent land holding.  Despite the fact that Dr McCluskie had 
the opportunity to highlight in his precognition any alleged inconsistencies between the RPS 
inquiry report on wood sandpiper (SSE_11.59205) and information contained in either the 
                                                 
202 SNH response to ES Addendum dated 20 November 2013.  [SHN R-4] 
203 SNH response to amended application dated 8 January 2015.  [SNH R-5] 
204 RSPB Topic Ppaer.  [RSPB D23] 
205 RPS (2015g) Wood Sandpipers and Strathy South Wind Farm.  [SSE_11.59] 
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addendum to the ES or the FIR, the detail of the issue was first raised in the cross-
examination of Mr Scott.  Although it is accepted that the broad issue of whether the survey 
work was reliable had been raised in RSPB’s written evidence.  For that reason the more 
detailed questions were not objected to and the matter was not re-examined upon because 
it was considered that Mr Scott had more than adequately explained the position in relation 
to the questions that he was asked.  It was therefore surprising to discover from RSPB’s 
closing submissions that it was thought this issue was of sufficient importance as to cause 
RSPB Scotland to rely upon the exchange in cross-examination, as a basis for undermining 
the reliability of Mr Scott’s evidence in relation to wood sandpiper; together with the 
exchange as to the source of RSPB document G6.  RSPB Scotland alleges in its closing 
submission that Mr Scott “became increasingly desperate” in response to questions.  In 
response, when one objectively and fairly assesses the evidence on the key issues, then 
any suggestion as to “desperation” on the part of Mr Scott can be dispelled, as can any 
suggestion that his evidence is not reliable in relation to this qualifying species. 
 
Wood sandpiper - survey work 
 
5.229 Key points related to the survey work: 
 

 Use of the site and its environs by wood sandpipers. 
 Extensive surveys for flight and breeding activity were undertaken from 2003 to 

2014 at Strathy South, over six breeding seasons during temporal periods in 
which wood sandpiper would be detected if they were present. 

 The species occurs rarely, less than annually in the Strathy South area, and only 
for brief periods. 

 For breeding to take place there need to be two birds, a male and a female, 
copulation to occur, and birds need to be present for a prolonged period, to lay 
eggs, incubate and raise young. 

 Breeding was not confirmed in any year. All birds recorded were judged to be brief 
stayers. 

 
5.230 Vast numbers of wood sandpipers breed in northern Europe and migrate through the 
UK in both spring and autumn from their African wintering grounds, when they stop off in 
wet areas.  These birds may loiter for several days, but they do not breed.  This is normal 
behaviour for this species.  This important behavioural consideration has been emphasised 
in the evidence for the applicant, because of its relevance and importance in providing the 
context within which to consider the use of the site/survey area by this species.  It is evident 
that Mr Scott has taken this behavioural consideration into account for the purposes of 
interpreting the survey evidence.  This behavioural consideration is simply ignored in the 
closing submissions for RSPB Scotland, perhaps not surprisingly because it does not fit 
with its theory that the sightings of wood sandpiper should be treated as evidence of 
breeding birds.  In contrast, Mr Scott does take this consideration into account and for that 
reason he is not surprised that the survey work discloses that the species occurs less than 
annually at Strathy South and only for brief periods. 
 
5.231 He emphasised throughout his cross-examination that despite extensive and 
continuous surveys during the breeding season206, from 2003 to 2015, there was no 
                                                 
206 Technical Appendix A11.1 Confidential, Part 1, section 2.1 (pages 10-12 for survey effort 2003 - 2012) and Technical 
Appendix 5.2, section 5 at pages 12 – 16 for survey effort 2014, SSE_11.59 and SSE_11.133 which summarises the total 
survey effect (page 11).  [CD 4.5 and CD 5.2] 
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evidence of breeding.  In response to a question from me, Mr Scott explained that during 
the breeding bird surveys, there were occasions on when the surveyors were on site 
overnight and in the event that the presence of a wood sandpiper had been recorded, the 
surveyors would then watch over the location during their time on site.  He also explained 
that attempts were made to ascertain if there was any evidence of breeding.  On that basis 
he was confident in his assessment that notwithstanding the classification of possible and 
probable breeding in the records, it was likely that the birds recorded were brief stayers in 
the vicinity of the site. 
 
5.232 RSPB Scotland does not dispute the extensive survey effort but would suggest that 
the absence of evidence of successful breeding on or near the development site should be 
attributed to poor survey work or inaccurate recording.  In that regard, RSPB’s response to 
the emphasis that Mr Scott places on the hours of survey work for this development site 
over a very long period, 2003 to 2015, is to suggest that is irrelevant if the quality of the 
work is poor.  This is but one of many examples where RSPB Scotland claims deficiencies 
in the survey work to justify its position of objection, but does not provide any evidence from 
any survey work that it has, or could have, carried out to support that allegation.  It is 
strange that a zero return on a survey is, in this case, interpreted as meaning only thing; 
that the survey was defective.  It is particularly strange having regard to the fact that RSPB 
Scotland is a scientific organisation and is aware that the survey effort at this site far 
exceeds survey effort at other sites that are carried out strictly in accordance with SNH 
guidance and that the survey information exceeds the minimum requirement of the 
guidance in place at the relevant time; i.e. only one or two years survey information.  
Consideration of the issues between RSPB Scotland and the applicant should be viewed 
from the standpoint that this is not a site that is used regularly by this species.  The use is, 
as Mr Scott described, sporadic and RSPB Scotland cannot pretend otherwise in an 
attempt to give substance to an objection for which it has no scientific basis. Its objection is 
based on speculation and assertion and should not be given any weight. 
 
5.233 RSPB Scotland seeks to underplay the significance of recording the absence of a 
breeding pair or, indeed, any evidence of successful breeding.  For the purposes of 
assessing the impact on the SPA population, the issue that is of importance is the presence 
of breeding pairs, not single birds; no party to the inquiry has suggested otherwise.  The 
discussion centred around the effect of particular impacts on population levels; it is self-
evident, therefore, that detection of breeding pairs is essential for the purposes of assessing 
the importance of the survey area to a particular species.  The evidence given by Mr Scott 
in response to the questions in cross-examination, and to my questions, demonstrated that 
he well understood the importance of ascertaining if the recorded presence of a single wood 
sandpiper, or a pair, should or should not be categorised as a possible, probable or 
confirmed breeding attempt.  It was also apparent that his understanding as to the use 
made of the site and the wider survey area was not based on forensic analysis of records 
contained in the ES addendum, FIR or inquiry report SSE_11.59, which is all that RSPB 
Scotland had to go on.  In contrast, he had discussed the survey records with the surveyors 
and he knew the efforts that they had gone to in order to find evidence of breeding on the 
few occasions that wood sandpiper had been observed on site.  The point has been made 
earlier as to the basis upon which the weighing of evidence can provide a sound basis for 
dismissing an objection.  It was apparent from the evidence of Mr Scott (not just in relation 
to wood sandpiper but also greenshank and red-throated diver) that he had intimate 
knowledge of the Strathy valley based upon his own involvement with survey work on the 
site, and wider area. His personal involvement in survey work comes from the statement in 
his evidence that he was in fact the first to observe this species on the site. 
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5.234 RSPB Scotland is alive to the fact that for its objection in relation to wood sandpiper 
to be given any weight, evidence is required that demonstrates that the site is used by wood 
sandpiper for breeding.  In cross-examination and in closing submission (paragraph 4.31 in 
particular), RSPB Scotland has attempted to create the impression that there is no doubt as 
to the importance of the development site and its immediate environs for this species.  But, 
it was done by getting agreement from Mr Scott that the SPA is an important site and that 
the wood sandpiper is a rare and important bird in the SPA and then, in a leap of logic, 
suggests that necessarily the development site and its immediate environs outwith the site 
boundary and in the SPA should be treated as very important habitat for wood sandpiper 
from which breeding pairs would be displaced or disturbed.  However, the development site 
is not in the SPA and there is no evidence of either breeding pairs or successful breeding in 
the SPA areas that surround the development site.  In considering the closing submission 
from RSPB Scotland in relation to this particular ground of objection one should have 
regard to the actual area encompassed within the SPA boundaries, and the relatively small 
number of breeding pairs (6 pairs207), and then consider the question of whether or not it is 
so surprising that no wood sandpiper detected. 
 
5.235 RSPB Scotland having no evidence to contradict the conclusion reached by RPS 
that there is no evidence of breeding associated with the few sporadic sightings of wood 
sandpiper in proximity to the site, had to resort to lines of cross-examination that was 
intended to discredit the survey work.  There were two main lines of cross-examination 
which sought to build a case in closing submission to support objection in respect of wood 
sandpiper.  The first line of argument was that there are discrepancies between the ES 
addendum, the FIR and the inquiry report 11.59, in relation to the presence and activities of 
wood sandpiper in July 2010.  The second main line of cross-examination centred on 
whether or not the sighting of a bird alarm calling or agitated should be classified as a 
confirmed breeding bird rather than a possible or probable breeding bird.  Both lines of 
cross-examination were directed toward the same point that RSPB Scotland was seeking to 
establish that the records in relation to wood sandpiper were not accurate. 
 
5.236 In relation to the first line of argument, Mr Scott did not accept that the alleged 
discrepancies are of any significance as regards his conclusion that the site and its environs 
is not an important area for breeding wood sandpiper.  The allegation made against him in 
closing submission is that Mr Scott sought to mislead through the way in which his evidence 
was presented (see paragraphs 4.36 to 4.41).  This was not an allegation put to Mr Scott 
and as a matter of fairness the conclusion that RSPB Scotland seeks to draw as to the 
credibility of Mr Scott should be treated with disdain. 
 
5.237 During the evidence of the witnesses both Junior Counsel and SSE’s instructing 
solicitor were taking notes of the evidence.  These notes were produced at the end of each 
day in typewritten format and have been used extensively in the production of closing 
submissions.  On the basis of the applicant’s record of the evidence it is suggested that the 
point put to Mr Scott as a precursor to this line of cross-examination was that it was 
important to have accurate records for the purposes of assessment.  Mr Scott agreed with 
this broad point and it was then suggested that there was a lack of consistency between 
different documents before the inquiry.  At no point was it put to the witness that in the 
inquiry report, SSE_11.59, Mr Scott had deliberately omitted what RSPB Scotland claims 

                                                 
207 SNH November 2013 response.  [SNH R-4] 
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should be a record of a “probable” rather than a “possible” breeding attempt.  That 
allegation is made for the first time in closing submission. 
 
5.238 At the outset of my questions, I sought clarification from Mr Scott as to the nature of 
the sightings in July 2010 in relation to: the number of sightings; the number of birds 
sighted; and, the basis upon which RPS had reached a conclusion as to the appropriate 
breeding classification.  Findings on that subject should be based on the explanation from 
Mr Scott rather than RSPB’s unfair and slanted misrepresentation of his evidence in closing 
submissions.  Throughout his questioning, Mr Scott was unshakeable in his opinion that 
there is no evidence of breeding wood sandpiper at or around the pool system at which they 
were sighted in July 2010.  He was entitled to adhere to the conclusion brought out from his 
own evaluation of the survey findings for the reasons explained above.  The evidence 
before the inquiry shows that there have been no sightings of wood sandpiper since 2011 at 
this pool system, despite extensive and continued breeding bird survey work over the 
period 2012 to 2015.  Mr Scott advised in response to my questions that as at the date of 
the inquiry there had been no sightings in 2015. 
 
5.239 Similarly, in closing submission there is a separate attempt to call into question Mr 
Scott’s conduct as an expert witness (see paragraph 4.44 of RSPB’s closing submission) 
linked to the second line of cross-examination.  The characterisation of the exchange 
between Mr Scott and Ms Cockburn (RSPB Scotland) in relation to the origins of the RSPB 
Scotland document G6208 containing breeding classifications, as an attempt “to justify these 
fundamental discrepancies” is again unfair.  From the notes of evidence, this exchange 
began with Mr Scott simply stating he could only take it from Ms Cockburn that the 
document was guidance from Rare Breeding Birds Panel (RBBP) but he could not confirm if 
it was or it was not.  This then developed into a debate over whether the document did or 
did not contain an accurate representation of the RBBP’s categorisation and Mr Scott’s 
position was that he could not be sure without checking and there were aspects of the 
document that made him question its origins.  The attempt to turn this exchange into 
something of great import that calls into question Mr Scott’s “conduct” as an expert witness, 
demonstrates the complete lack of substance to RSPB’s objection on wood sandpiper and 
calls into question the credibility of the RSPB.  Contrary to the assertion at paragraph 4.43 
there was no attempt by Mr Scott to impugn the RBBP’s reputation motivated by the fact the 
RSPB Scotland is a leading partner.  Yet again this allegation was not put to Mr Scott. 
 
5.240 Such was the lack of significance that the applicant’s legal and technical 
representatives placed on this issue that Mr Scott was not re-examined in relation to the 
matter nor was it followed up with Dr McCluskie.  RSPB Scotland notes that Dr McCluskie’s 
evidence on this issue was not challenged (paragraph 4.42) and seeks to make something 
of that fact.  The reason for the approach taken to Dr McCluskie on this point is obvious.  It 
was considered that by Dr McCluskie giving evidence as to what he had ascertained by 
checking the website, he was able to resolve for the inquiry the issue raised by Mr Scott’s 
evidence, which was that without checking the website he personally could not confirm to 
the inquiry that document G6 was the RBBP’s guidance on breeding classifications.  It 
appears that Dr McCluskie also had to check the website to satisfy himself as to the status 
of the guidance. 
 
5.241 Following on from that point, it should be recorded that Dr McCluskie was not cross-
examined in relation to wood sandpiper because neither he nor his employers, RSPB 
                                                 
208 Rare Breeding Birds Panel: Recording Guidelines for Wood Sandpiper.  [RSPB G6] 

315



 

WIN-270-2 126  

Scotland, provided any site specific evidence to the inquiry of breeding pairs of wood 
sandpiper in the area of the SPA adjacent to the development site.  There simply is no 
factual or scientific basis for the assertion that there have been breeding birds in and 
around the development site, and without a shadow of a doubt there is absolutely no 
evidence to support the fanciful assertion in paragraph 4.46 of RSPB’s closing submission 
that there are wood sandpiper nests in close proximity to turbine locations.  Not only has 
RSPB Scotland failed to provide any evidence of such nests, it was not even suggested in 
cross-examination to Mr Scott that there was evidence of nests.  All that was discussed was 
whether or not a single bird alarm calling and agitated in July 2010 should have been 
treated as a confirmed breeding bird.  For all of the reasons discussed above, it should be 
concluded that the RSPB Scotland objection in relation to alleged impacts on an imaginary 
breeding pair of wood sandpiper is based on speculation and assertion and should not be 
given any weight. 
 
Wood sandpiper - collision risk 
 
5.242 There is considered to be no risk of collision for wood sandpiper at Strathy South, 
based on field observations, and this is covered in paragraphs 4.12 to 4.14 of SSE_11.59 
and paragraph 4.5 of Mr Scott’s precognition.  Mr Scott confirmed wood sandpipers do not 
generally fly at collision height, and he advised that they normally flew at a height of 10 
metres.  RSPB Scotland state in the topic paper and precognition that there is an 
unacceptable risk of collision but this was not amplified upon in evidence and is predicated 
on RSPB’s assertion that there are breeding birds in proximity to the site.  Notwithstanding 
this position in the written evidence to the inquiry, there has been no challenge to Mr Scott’s 
evidence that there is no risk of collision.  He was not cross-examined on this evidence and 
there is no mention of collision risk in the RSPB Scotland closing submission.  If the 
evidence of Mr Scott regarding the proper interpretation of the survey records and the lack 
of evidence of breeding pairs around the site is accepted, then it could be concluded that 
there is no collision risk associated with this species. 
 
Wood sandpiper - habitat loss and disturbance 
 
5.243 As will be appreciated, there are no proposed turbines located in areas where wood 
sandpipers have been recorded.  Habitat loss and disturbance are not, therefore, 
considered to be an issue for this species at Strathy South.  This may appear to be a 
contradictory position given that the applicant acceded to the request from SNH to remove 
turbine 51.  This matter has already been addressed but it should also be noted the basis 
upon which the applicant originally agreed to remove this turbine.  RSPB Scotland makes 
reference in closing submission (paragraph 4.38) to the letter from Dr Zisman to SNH in 
which this offer was made.  It is produced to the inquiry as part of Appendix 4 of Technical 
Appendix 5.2 and is dated 24 December 2013209.  It will be noted from page 5 of the letter, 
at which SNH’s outstanding objection in respect of wood sandpiper is discussed, that the 
offer was originally made on condition that all other remaining matters could be resolved 
with SNH.  The applicant has now made the commitment to remove the turbine and 
adheres to that position notwithstanding the assessment carried out by RPS as regards the 
absence of risk so far as wood sandpiper is concerned.  It may be considered overly 
precautionary on the evidence but the applicant is content to have resolved the issue with 
SNH on that basis.  The applicant’s position is noted at paragraph 2.1.9 and 2.1.10 of the 
Inquiry Statement. 
                                                 
209 FIR technical appendices (2014).  [CD 5.2] 
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Corrigendum to the Report 
 
The Reporter confirmed a small number of typographical errors which were identified 
in the public local inquiry report after completion and hand-over to Ministers, prior to 
determination. He advised that they do not change the meaning or understanding of 
the reasoning of the report. Ministers agree.  
 
The corrections to the text confirmed by the Reporter are as follows: 
 
Page 3 / Description of the Development, and Page 14 paragraph 1.9 
 
Text from report (with typographical errors highlighted in red) 
 

 39 wind turbines, with a hub height of 83m, tip height of up to 135m high, 
and maximum rotor diameter of 104m 

 use of 3.4 MW turbines 
 reinforced concrete foundations for each turbine, typically 16-20m in 

diameter by 2m to 3m deep (4.758 to 5.734ha of permanent land take) 
 access from the A836 public road via the access to the Strathy North Wind 

Farm 
 36.5 kilometres of access tracks 
 18 stream crossings 
 a single switching station 
 4 anemometry masts at 90m high 
 cabling trenches estimated at 42km in length 
 4 borrow pits 
 1 site compounds; 1 lay down area; fewer crane pads 
 a 100m by 100m concrete batching plant. 

 
Correction 
 

 39 wind turbines, with a hub height of 83m, tip height of up to 135m high, 
and maximum rotor diameter of 104m 

 use of 3.4 MW turbines 
 reinforced concrete foundations for each turbine, typically 16-20m in 

diameter by 2m to 3m deep (5.734 to 4.758 hectares of permanent land 
take) 

 access from the A836 public road via the access to the Strathy North Wind 
Farm 

 32 kilometres of access tracks 
 15 stream crossings 
 a single switching station 
 3 anemometry masts at 90m high 
 cabling trenches estimated at 42km in length 
 4 borrow pits 
 1 site compound; 1 lay down area; 1 crane pad for each turbine 
 a 100m by 100m concrete batching plant. 
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Page 46 paragraph 4.18 
 
Text from report (with typographical errors highlighted in red) 
 
The Trust asked Dr Steve Carter of the Wildland Research Institute at Leeds 
University to produce a plan showing the combined visibility of Strathy South and 
Strathy North wind farms.  The visual effects extend to all four nearby wild land areas 
(35, 36, 38 and 39).  This illustration does not consider other relevant wind farms still 
in the consenting process – Strathy Wood, Sallachy, Gelncassley, and Greag 
Riabhach. 
 
Correction 
 
The Trust asked Dr Steve Carver of the Wildland Research Institute at Leeds 
University to produce a plan showing the combined visibility of Strathy South and 
Strathy North wind farms.  The visual effects extend to all four nearby wild land areas 
(35, 36, 38 and 39).  This illustration does not consider other relevant wind farms still 
in the consenting process – Strathy Wood, Sallachy, Glencassley, and Creag 
Riabhach. 
 
Page 204, sentence from paragraph 5.591 
 
Text from report (with typographical errors highlighted in red) 
 

 The virtually certain Joss of the breeding pair that uses  
 
Correction 
 

 The virtually certain loss of the breeding pair that uses  
 
Page 254, sentence from paragraph 6.39 
 
Text from report (with typographical errors highlighted in red) 
 
SNH confirmed in its response of 5 January 2015 that any objection in relation to the 
impact on the Caithness and Sutherland SAC was withdrawn. 
 
Correction 
 
SNH confirmed in its response of 8 January 2015 that any objection in relation to the 
impact on the Caithness and Sutherland SAC was withdrawn. 
 
 
 
 
 
Scottish Government 
March 2018 
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