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Purpose/Executive Summary

Cairn Duhie Wind Farm- Application under Section 36C of the
Electricity Act to vary conditions 1 (Duration of the Consent, from 30 to
32 years) and 2 (Commencement of Development, from a period of 3

years to 6 years from consent)

18 - Nairn And Cawdor

Development category: Major

Reason referred to Committee: Major Development

All relevant matters have been taken into account when appraising this application. It is
considered that the proposal accords with the principles and policies contained within the
Development Plan and is acceptable in terms of all other applicable material

considerations.

RAISE NO OBJECTION to the application as set out in section 11 of the report.

Recommendation
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PROPOSED DEVELOPMENT

The Highland Council has been consulted by the Scottish Government’s Energy
Consents Unit (ECU) on an application made under Section 36C of the Electricity
Act 1989 (as amended) to make the following amendments to the existing consent
for Cairn Duhie Wind Farm:

1. Extension of the duration of consent from 30 to 32 years; and

2. Extension to the commencement of development from a period of 3 years
from consent to a period of 6 years from consent.

As a consequence, the wording on the 2017 decision notice for conditions 1 and 2
will need to be altered as follows. A copy of the 2017 decision letter is included as
Appendix 1 to this report:

Original wording on the 2017
Section 36 consent

Proposed wording of condition

This consent shall expire after a
period of 30 years from the date of]
Final Commissioning

This consent shall expire after a
period of 32 years from the date of
Final Commissioning.

The Development shall be
commenced no later than three
years from the date of this
consent, or in substitution such
other period as the Scottish
Ministers may hereinafter direct in
writing.

The Development shall be
commenced no later than six
years from the date of this
consent, or in substitution such
other period as the Scottish
Ministers may hereinafter direct in
writing.

The Cairn Duhie Wind Farm was granted consent by Scottish Minister in 2017 for
the following:

e 20 wind turbines with maximum tip height of 110 metres, with foundations
and associated hardstandings;

e Approximately 10.3 km of access tracks;

¢ A permanent, free standing meteorological/wind monitoring mast;
e A 10m high communications mast;

e Six temporary guyed meteorological masts;

¢ Creation of a new site entrance from the public road network;

e A control building and temporary construction compound;

e A temporary storage area;

e Drainage works;

e Woodland and tree management;

e Landscaping and ecological enhancement works; and
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e Associated ancillary works; and Engineering operations.

As stated above, Section 36 consent was granted by Scottish Ministers on 6
October 2017, subject to 33 planning conditions. Condition 2 stated that the

- ‘Development shall be commenced no later than three years from the date
of this consent, or in substitution such other period as the Scottish Ministers
may hereinafter direct in writing’.

As per the terms of condition 2, Scottish Ministers issued a direction on 5 October
2020, that extended the implementation period until 30 September 2021. This was
requested by the applicant due to the disruption due to the Covid-19 pandemic.

Since this initial request was made, and the formal submission of the application
subject to the report, the applicant have requested, and had granted by Scottish
Ministers, a further direction thus extending the implementation period until 30
September 2022. The current section 36¢ variation application seeks to extend the
commencement of development from a period of 3 years from consent to a period
of 6 years from consent i.e. by 6 October 2023.

No physical changes are proposed to the consented 2017 scheme. This variation
only relates to the time limits for implementation of the consent and the operational
period once constructed. In addition, to the impacts of the Covid-19 pandemic, the
applicant has also stated the following reasons for the variation request:

Reason for extending the life period of the project

e Condition 6 of the 2017 consent requires that a scheme of radar mitigation
be agreed and put in place prior to commencement of development.
Following removal of onshore wind subsidies in 2015 it became apparent
that it would not be economically viable for Cairn Duhie to address this
condition on a standalone basis. In recognition of this issue, the applicant
has engaged with other developers and the Scottish Government to find a
multi-party solution to aviation impacts at Inverness Airport. Although not yet
finalised it appears that a viable solution will be found which will likely see
cost divided between several projects in the area.

e The applicant has stated that wind turbine technology continues to evolve at
pace and the understanding of site conditions and turbine condition
monitoring has grown significantly since consent for Cairn Duhie was first
sought. A review of the project by the applicant has shown that it is
reasonable to expect that Cairn Duhie would have a viable operational
lifespan of at least 32 years. The applicant has set out that this extension of
the lifespan would maximise the project’'s contribution towards the legally
binding net zero carbon emissions set out in the Climate Change (Emission
Reduction Targets) (Scotland) Act 2019 whilst also improving the economic
viability of the project.

Reason for extending commencement from 3 to 6 years.

e This is to afford the time to finalise the proposed multi-party solution to

aviation matters concerning Inverness Airport. The applicant notes that

other onshore wind developments consented by Scottish Ministers have
been granted an implementation period of 6 years; including Crystal Rig
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Wind Farm (Phase IV) and Windy Standard Ill. The applicant consider that
the variation would afford an equal opportunity and the time required for
Cairn Duhie to contribute to the proposed aviation solution to facilitate its
commencement of development and thereafter contribution towards
reaching the Net Zero target.

Pre-Application Consultation: No formal pre-application was undertaken between
the applicants and the Planning Authority.

The Section 36¢ application is supported by an Environmental Impact Assessment
Addendum Report which considers potential new or significant effects beyond
those reported as part of the original consent. This includes the following chapters
on Landscape and Visual Amenity, Cultural Heritage, Ecology, Ornithology,
Hydrology, Hydrogeology, Geology and Peat, Traffic and Transport and Other
Issues. In addition, the application is also accompanied by Technical Appendices,
a Non-Technical Summary and a Planning Statement. As background information,
a copy of the original EIAR for the 2017 permission and a copy of the 2021
application, for a re-design of the site (21/01521/S36), as noted in the planning
history (section 3) this is currently pending determination and is not part of the
assessment for this current planning application. It is anticipated that the re-design
will be presented to the South Area Planning Committee in early 2022.

Variations: No variations have been made to the application since the Planning
Authority were consulted on the application.

SITE DESCRIPTION

The site is located approximately 2km to the south-east of Ferness, 13.5km
north/north-west of Grantown-on-Spey and 15km to the south-east of Nairn. The
site is bounded to the west by the A939 road and the B9007 to the north. The site
covers an area of approximately 666 hectares, although the actual footprint of the
consented development is significantly less (approximately 15 hectares). The site
includes Cairn Duhie, a low conical hill with land sloping down from it in all
directions. The site ranges from 312m Above Ordnance Datum (AOD) to 200m
AOD at the northern end. The site is predominantly a mixture of degraded bog and
heath habitats with localised wooded areas and scattered mature trees. There are
several minor water courses on site of less than 1 m in width and less than 0.5m in
depth. The southern part of the site is drained by the Burn of Lochantutach, which
runs east and north to the Dorback Burn on the east. The northern part of the site
is drained by the Stripe of Muckle Lyne and the Stripe of Little Lyne. All
watercourses form part of the River Findhorn catchment. Access to the site is via
the A9309.

The site is not covered by any statutory international, national, regional or local
landscape-related designations. The closest landscape designations are:

Distance to Site
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Cairngorms National Park 7.8km to the south
The Cairngorm Mountains National Scenic Area (NSA) 27km to the south
Drynachan, Lochindorb and Dava Moors Special Landscape 2 km to the south
Area (SLA)

Sutors of Cromarty, Rosemarkie and Fort George SLA 19km to the north-west

There are no statutory or non-statutory natural heritage designations within the
Site. Within 5km of the site the following designations are present:

Qualifying Feature Distance to Site
Lower Findhorn Woods Mixed woodland on base-rich soils 2.8km
Special Area of associated with rocky slopes
Conservation (SAC)
Lower Findhorn Woods Upland mixed ash woodland, bryophyte 2.8km
SSSI assemblage, lichen assemblage, and

Oligotrophic river/stream

Moidach More SAC Blanket bog 3.5km

Moidach More SSSI Blanket bog 3.5km

There are no Scheduled Ancient Monuments, Listed Buildings or Conservation
Areas within the application site. The site does contain a number cultural heritage
assets of local importance from pre-history, through medieval times to 20th century
developments. Within 5km of the site there are four scheduled monuments, six
category A listed buildings and one Garden and Designed Landscape.

There are no Core Paths within the site. The following Core Paths are located
within Skm of the site:

e Core Path BS05.01, which comprises the section of the Dava Way3 to the
south of the site, this is within THC administrative area; and

e Core Path DAO5, which comprises the section of the Dava Way to the east,
northeast and southeast of the site, this located within the administrative
area for Moray Council.

The Dava Way is a 38km path which links Forres and Grantown-on-Spey.

The following table outlines operational, consented/ under construction or schemes
within the planning system within approx. 20km of the site.

No. of Tip Height (m)

Turbines




3.
3.1

PENDING

Redesign - Erection and operation of wind
farm for a period of 35 years, comprising of
16 wind turbines with maximum blade tip
height of 149.9m, access tracks, borrow
pits, switching station, substation, control
building, temporary construction compound,
battery storage infrastructure, and ancillary

Operational Sites

Hill of Glaschyle (within Moray 12 100

Council area)

Berry Burn (within Moray Council 29 104

area)

Paul’s Hill (within Moray Council 28 100

area)

Tom nan Clach 13 125

Moy 20 125

Rothes — Phase 2 (within Moray 18 125

Council area)

Rothes Phase — 1 (within Moray 22 100

Council area)

Consented / Under Construction

Sites

Paul’s Hill 2 (within Moray Council 6 149.9

area)

Kellas (within Moray Council area) 4 110

Application / Appeal Sites

Clash Gour (within Moray Council 48 180

area)

Berry Burn Extension (within 9 149.9

Moray Council area)

Scoping Sites

Tom na Clach Extension 8 149.9

Ourack 27 180
PLANNING HISTORY

21/01521/S36: Cairn Duhie Wind Farm Pending

Determination
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infrastructure.

23 March 2020  20/01277/SCRE: Request for Screening Screening
Opinion for proposed S42 - Cairn Duhie Opinion Issued
Wind Farm

27 March 2020  20/00889/SCOP: Cairn Duhie Wind Farm -  Scoping Opinion
Erection of 16 turbines up to 149.9m in Issued
height to blade tip

09 Oct 2017 13/04142/S36: Cairn Duhie Wind Farm - S36 Consent
Erection of 20 wind turbines up to 60 MW Granted By
total installed capacity Scottish Minsters

PUBLIC PARTICIPATION

Advertised: EIA Development

Date Advertised by the applicant in agreement with the Energy Consents Unit:
e Strathspey and Badenoch Herald: 26.08.2021 & 02.09.2021.
e Edinburgh Gazette: 27.08.2021
e The Herald: 27.08.2021

Representations received by 0
The Highland Council

Representations received by 0
Energy Consents Unit

All letters of representation are available for inspection via the Council’s eplanning
portal which can be accessed through the internet www.wam.highland.gov.uk/wam.

CONSULTATIONS
Consultations undertaken by The Highland Council
East Nairnshire Community Council did not respond to the consultation

Cawdor & West Nairnshire Community Council did not respond to the
consultation

Auldearn Community Council did not respond to the consultation

Dulnain Bridge Community Council did not respond to the consultation
Grantown On Spey Community Council did not respond to the consultation
Cromdale & Advie Community Council did not respond to the consultation

Contaminated Land Officer: do not object to the proposed variation.
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Historic Environment Team - Archaeology: do not object to the proposed
variation.

Flood Risk Management Team: do not object to the proposed variation.
Environmental Health Officer: do not object to the proposed variation.

Transport Planning Team: do not object to the proposed variation subject to
conditions attached to the deemed planning permission issued by Scottish
Ministers.

Consultations Undertaken by The Scottish Government’s Energy Consents
Unit (ECU)

Cairngorms National Park Authority do not object to the proposed variation as
the variation only relates to durations of consent and implementation and not
landscape effects.

NATS do not object to the proposed variation.

Scottish Water do not object to the proposed variation.

BT do not object to the proposed variation.

Aberdeen Archaeology Services do not object to the proposed variation.
Ministry of Defence do not object to the proposed variation.

Historic Environment Scotland do not object to the proposed variation.
Highlands and Islands Airport do not object to the proposed variation.
Transport Scotland do not object to the proposed variation subject to conditions.
Scottish Forestry do not object to the proposed variation.

RSPB do not object to the proposed variation.

Joint Radio Company do not object to the proposed variation.
Mountaineering Council of Scotland do not object to the proposed variation.
NatureScot do not object to the proposed variation.

Coal Authority do not object to the proposed variation.

Scottish Environment Protection Agency do not object to the proposed
variation.



DEVELOPMENT PLAN POLICY
The following policies are relevant to the assessment of the application

Highland Wide Local Development Plan 2012

28 - Sustainable Design
29 - Design Quality & Place-making
30 - Physical Constraints
31 - Developer Contributions
51 - Trees and Development
53 - Minerals
54 - Mineral Wastes
55 - Peat and Soils
56 - Travel
57 - Natural, Built & Cultural Heritage
58 - Protected Species
59 - Other important Species
60 - Other Importance Habitats
61 - Landscape
63 - Water Environment
64 - Flood Risk
65 - Waste Water Treatment
66 - Surface Water Drainage
67 - Renewable Energy Developments:
e Natural, Built and Cultural Heritage
Other Species and Habitat Interests
Landscape and Visual Impact
Amenity at Sensitive Locations
Safety and Amenity of Individuals and Individual Properties
The Water Environment
Safety of Airport, Defence and Emergency Service Operations
The Operational Efficiency of Other Communications
The Quantity and Quality of Public Access
Other Tourism and Recreation Interests
Traffic and Transport Interests
68 - “Community” Renewable Energy Developments
69 - Electricity Transmission Infrastructure
72 - Pollution
73 - Air Quality
77 - Public Access

Inner Moray Firth Local Development Plan (2015)

The Inner Moray Firth Local Development Plan does not contain any specific land
allocations related to the proposed development. It does provide confirmation of
the boundaries for the Special Landscape Areas
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The Highland Council Supplementary Guidance
Onshore Wind Energy Supplementary Guidance, Nov 2016 (OWESG)

The document provides additional guidance on the principles set out in HWLDP
Policy 67 - Renewable Energy Developments and reflects the updated position on
these matters as set out in Scottish Planning Policy (SPP). This document forms
part of the Development Plan and is a material consideration in the determination
of planning applications.

The document includes a Spatial Framework, which is in line with Table 1 of SPP.
The site lies partly within a Group 2 Area of Significant Protection, due to the
presence Carbon Rich Soils, Deep Peat and Priority Peatland Habitat (CPP). CPP
is a nationally important mapped environmental asset that indicates where the
resource is likely to be found with a detailed peat assessment being required to
guide development away from the most sensitive areas and help inform potential
mitigation. Part of the site is also located within Group 3 which describes land
which may be suitable for wind farm development.

The following Supplementary Guidance also forms a statutory part of the
Development Plan and is considered pertinent to the determination of this
application:

e Developer Contributions (November 2018)

¢ Flood Risk & Drainage Impact Assessment (Jan 2013)

e Highland Historic Environment Strategy (Jan 2013)

e Highland's Statutorily Protected Species (March 2013)

e Highland Renewable Energy Strategy & Planning Guidelines (May 2006)
e Managing Waste in New Developments (March 2013)

e Physical Constraints (March 2013)

e Special Landscape Area Citations (June 2011)

e Standards for Archaeological Work (March 2012)

e Trees, Woodlands and Development (Jan 2013)

OTHER MATERIAL CONSIDERATIONS

The Highland-wide Local Development Plan is currently under review and is at
Main Issues Report Stage. It is anticipated the Proposed Plan will be published
following publication of secondary legislation and National Planning Framework 4.

In addition, the Council has further advice on delivery of major developments in a
number of documents. This includes Construction Environmental Management
Process for Large Scale Projects (Aug 2010) and The Highland Council
Visualisation Standards for Wind Energy Developments (Jul 2016).
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Scottish Government Planning Policy (SPP) and Guidance

Scottish Planning Policy (SPP) advances principal policies on Sustainability and
Placemaking, and subject policies on A Successful, Sustainable Place; A Low
Carbon Place; A Natural, Resilient Place; and A Connected Place. It also highlights
that the Development Plan continues to be the starting point of decision making on
planning applications. The content of the SPP is a material consideration that
carries significant weight, but not more than the Development Plan, although it is
for the decision maker to determine the appropriate weight to be afforded to it in
each case.

SPP sets out continued support for onshore wind. It requires Planning Authorities
to progress, as part of the Development Plan process, a spatial framework
identifying areas that are most likely to be most appropriate for onshore wind farms
as a guide for developers and communities. It also lists likely considerations to be
taken into account relative to the scale of the proposal and area characteristics
(Para. 169 of SPP).

Paragraph 170 of SPP sets out that areas identified for wind farms should be
suitable for use in perpetuity. This means that even though the consent is time
limited the use of the site for a wind farm must be considered as, to all intents and
purposes, a permanent one. The implication of this is that operational effects
should be considered as permanent, and their magnitude should not be diminished
on the basis that the specific proposal will be subject to a time limited consent.

Paragraph 174 of SPP sets out that proposals to repower wind farms which are
already in suitable sites can help to maintain or enhance installed capacity, under
pinning renewable energy targets. It further highlights that the current use of a wind
farm site will be a material consideration in any repowering proposal.

National Planning Framework 4 will, in due course, supersede Scottish Planning
Policy and form part of the Development Plan. Draft National Planning Framework
4 was published in November 2021. It comprises four parts, summarised below:

e Part 1 — sets out an overarching spatial strategy for Scotland in the future.
This includes priorities, spatial principles and action areas.

e Part 2 — sets out proposed national developments that support the spatial
strategy.

e Part 3 — sets out policies for the development and use of land which are to
be applied in the preparation of local development plans; local place plans;
masterplans and briefs; and for determining the range of planning consents.
It is clear that this part of the document should be taken as a whole, and all
relevant policies should be applied to each application.

e Part 4 — provides an outline of how Scottish Government will implement the
strategy set out in the document.

The Spatial Strategy sets out that we must embrace and deliver radical change so
we can tackle and adapt to climate change, restore biodiversity loss, improve
health and wellbeing, build a wellbeing economy and create great places. It makes
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clear that new development and infrastructure will be required to meet the net zero
targets by 2045. To facilitate this, it sets out that we must rebalance our planning
system so that climate change and nature recovery are the primary guiding
principles for all our decisions. It sets out that significant weight should be given to
the global climate emergency when considering development proposals. The draft
sets out that the planning system should support all forms of renewable energy
development in principle. Specific to this proposal it states that development
proposals to extend and expand existing wind farms should be supported unless
the impacts identified (including cumulative effects) are unacceptable. It continues
to highlight a range of considerations for renewable energy applications, similar to
the existing provisions of Scottish Planning Policy.

Other Relevant National Guidance and Policy

A range of other national planning and energy policy and guidance is also relevant,
including but not limited to the following:

¢ National Planning Framework for Scotland 3, NPF3

e Scottish Energy Strategy (Dec 2017)

e Historic Environment Policy for Scotland (HEPS, 2019)

e PAN 1/2011 - Planning and Noise (Mar 2011)

e Circular 1/2017: Environmental Impact Assessment Regulations (May 2017)
e PAN 60 — Planning for Natural Heritage (Jan 2008)

e 2020 Routemap for Renewable Energy (Jun 2011)

¢ Onshore Wind Energy (Statement), Scottish Government (Dec 2017)

e Onshore Wind Energy (Statement) Refresh Consultation Draft, Scottish
Government (October 2021)

e Siting and Designing Wind Farms in the Landscape, SNH (Aug 2017)
¢ Wind Farm Developments on Peat Lands, Scottish Government (Jun 2011)
e Energy Efficient Scotland Route Map, Scottish Government (May 2018)

e Assessing Impacts on Wild Land Areas, Technical Guidance, NatureScot
(Sep2020)

PLANNING APPRAISAL

As detailed above, this application has been submitted to the Scottish Government
for approval under Section 36¢ of the Electricity Act 1989 (as amended). Should
Ministers approve the variation, it will receive deemed planning permission under
Section 57(2) of the Town and Country Planning (Scotland) Act 1997 (as
amended). While not a planning application, the Council processes S36
applications in the same way as a planning application as a consent under the
Electricity Act will carry with it deemed planning permission.

Schedule 9 of The Electricity Act 1989 contains considerations in relation to the
impact of proposals on amenity and fisheries. These considerations mean the
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developer should:

e Have regard to the desirability of preserving natural beauty, of conserving
flora, fauna and geological or physiographical features of special interest
and of protecting sites, buildings and objects of architectural, historic or
archaeological interest; and

Reasonably mitigate any effect which the proposals would have on the natural
beauty of the countryside or on any such flora, fauna, features, sites, buildings or
objects.

It should be noted that for applications under the Electricity Act 1989 that the
Development Plan is just one of a number of considerations and Section 25 of the
Town and Country Planning (Scotland) Act 1997 requires planning applications to
be determined in accordance with the development plan unless material
considerations indicate otherwise, is not engaged.

Determining Issues

While this is the case the application requires to be assessed against all policies of
the Development Plan relevant to the application, all national and local policy
guidance and all other material considerations relevant to the application require to
be considered to assess the modifications to the extant consent. This current
application seeks only to modify two conditions in relation to the commencement
and operational time periods. This would allow the commencement period to be
extended beyond the Covid ‘emergency period’ (September 2022) as outlined in
the Scottish Minister direction and detailed in section 1 of this report.

As outlined above, the application has been accompanied by a copy of the original
Environmental Impact Assessment Report (EIAR) for the 2017 permission and a
copy of the EIAR for the 2021 application for the re-design of the site
(21/01521/S36), as noted in the planning history (section 3) this is currently
pending determination. In addition, the application includes a 2021 EIAR
Addendum Report. This uses the up-to-date survey and technical assessment
contained within the pending 2021 re-design application to provide an up-to-date
assessment of the policy, regulations and baseline conditions for this application.
The 2021 Addendum Report then uses this information to gauge whether the
request to vary conditions 1 and 2 of the 2017 consent will alter the level of
significance of effects outlined in the extant consent which may affect the planning
merits of the request to alter the conditions. As The Highland Council is not the
determining authority for the application, The Council is not required to reach a
reasoned conclusion in EIA terms for the application, this will be a matter for
Scottish Ministers.

Planning Considerations

The principle of the development has been established through the Section 36
Consent and associated deemed planning permission. This is an application to
modify conditions. In order to address the determining issues therefore, Committee
must consider the extent to which the proposal continues to comply with
development plan policy and take into consideration any other material
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considerations, including the topics considered by the EIAR Addendum.
Development plan/other planning policy

Development Plan policy has not changed since the time of the determination of
the original application for the construction and operation which was determined by
Scottish Ministers following consideration of the Reporter’'s Public Local Inquiry
Report. A Public Local Inquiry was held following the Council’'s objection to the
application.

If the Council is satisfied that the proposal is not significantly detrimental overall,
then the application will accord with the Development Plan.

National planning policy remains supportive of onshore wind energy development
with the framework for assessing wind farm proposals set out in Scottish Planning
Policy (SPP). SPP sets out that areas identified for wind farms should be suitable
for use in perpetuity. In determining the original application, Ministers considered
that impacts had been minimised or mitigated.

Notwithstanding the overarching context of support, SPP recognises that the need
for energy and the need to protect and enhance Scotland’s natural and historic
environment must be regarded as compatible goals. The planning system has a
significant role in securing appropriate protection to the natural and historic
environment without unreasonably restricting the potential for renewable energy.
National policies highlight potential areas of conflict but also advise that detrimental
effects can often be mitigated or effective planning conditions can be used to
overcome potential objections to development.

While national planning policy has not changed since the decision of the original
application, The Scottish Government has published draft National Planning
Framework 4 for consultation. As a consultative draft it holds limited weight in the
decision making process. However, it will be up to Scottish Ministers to determine
the weight to be afforded to it in reaching their determination depending on the
status of the document at the time of reaching their determination on the
application.

A number of matters of relevance arise out of the draft NPF4 in relation to this
proposal and these are explored further below:

« Draft NPF4 identifies electricity generation from renewable sources of, or
exceeding 50MW as national development. The proposed development
would therefore be classed as a national development as it would have a
capacity in excess of 50MW. Such developments have been identified as
national developments due to the need an increase in renewable energy
production in order to meet net zero targets. It also highlights that
Generation is for consumption domestically as well as for export to the UK
and beyond, with new capacity helping to decarbonise heat, transport and
industrial energy demand. It notes that this has the potential to support jobs
and business investment, with wider economic benefits.

o For the first time in a planning policy document, confirmation has been
provided that when considering all developments significant weight should
be given to the Global Climate Emergency. As a development that
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generates renewable energy this proposal has inherent support from this
aspect of NPF4, however the impact on the carbon resource as a result of
the development will require further consideration to determine whether the
impact of the proposed development is positive or negative in this regard.

Recognising the Ecological Emergency, the draft NPF4 also sets out that
proposals should contribute to the enhancement of biodiversity. The
proposed development, includes provision for peatland restoration which
meets with the provisions of the proposed approach in draft NPF4 for the
restoration of degraded habitats and the strengthening of nature networks.

Considerations for green energy applications have been updated and there
is no longer an explicit spatial framework for onshore wind energy
developments. Instead, it sets out that proposals for new development,
extensions and repowering of existing renewable energy developments
should be supported. The proposal subject to this application would be
considered a repowering proposal so would benefit from this in principle
support. However, it goes on to set out that such proposals should be
supported unless the impacts identified (including cumulative effects), are
unacceptable. The impacts of the change to the proposal are assessed in
relation to this application later in this report. Draft NPF4 also highlights a
number of matters which must be taken into account in reaching a
determination on an application for renewable energy. Subject to some
minor wording changes, this is largely reflective of the considerations set out
in SPP paragraph 169.

Since determination of the original consent a number of publications relating to
national energy policy have been published by the Scottish Government. In short,
none indicate a relevant distinct policy change. Most relevant to this application are
as follows:

Scottish Energy Strategy: The future of energy in Scotland (Dec 2017)
On-shore Wind Policy Statement (Dec 2017)

Scottish Government, Securing a Green Recovery on a Path to Net Zero:
Climate Change Plan 2018-2032 — update, December 2020;

Committee on Climate Change, The Sixth Carbon Budget, The UK’s Path to
Net Zero. (including Policy and Methodology) December 2020;

National Audit Office, Net Zero Report, December 2020;

HM Government, Energy White Paper, Powering our Net Zero Future,
December 2020

On-shore Wind Policy Statement Refresh consultation draft October 2021.

Further to the above, in late 2019 the Scottish Government’s targets for reduction
in greenhouse gases were amended by The Climate Change (Emissions
Reduction Targets) (Scotland) Act 2019. This sets targets to reduce Scotland's
emissions of all greenhouse gases to net-zero by 2045 at the latest, with interim
targets for reductions of at least 56% by 2020, 75% by 2030, 90% by 2040.
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The statements of continued strong support relating to onshore wind contained
within these documents are acknowledged. Support for onshore wind is anticipated
to meet with the continued aspiration to decarbonise the electricity network, enable
communities to benefit more directly in their deployment and to support the
renewables industry and wider supply chain.

However, it is also recognised that such support should only be given where
justified. The Onshore Wind Policy Statement sets out the need for a more
strategic approach to new development that acknowledges the capacity that
landscapes have to absorb development before landscape and visual impacts
become unacceptable. With regard to planning policy, these statements largely
reflect the existing position outlined within NPF3 and SPP, a policy framework that
supports development in the justified locations. In addition, it must be recognised
that the greenhouse gas reduction targets and the targets in the Energy Strategy
are related not just to production of green energy but also related to de-
carbonisation of heat and transportation.

The Scottish Government published Onshore Wind Policy Statement Refresh 2021:
Consultative Draft in October 2021. This set out that onshore wind remains vital to
Scotland’s future energy mix and that we will need additional onshore wind energy
toward the target of net zero. In doing so it was clear that additional capacity is not
at any cost and it needs to be balanced and aligned with protection of natural
heritage, native flora and forna. The document also highlights the challenges and
opportunities faced by the deployment of additional onshore wind energy capacity
as well as consulting on a target of an additional 8-12GW of onshore wind energy
capacity being delivered. Importantly it notes that the matter of landscape and
visual impacts of onshore wind development remains an evolving area. As part of
this evolution, it considers that while decisive action to tackle climate change will
change how Scotland looks, Scotland’s most cherished landscape are a key part of
natural and cultural heritage and must be afforded the necessary protection.

The proposal is one which would fit the definition of a “re-powering” project under
the terms of paragraph 174 of Scottish Planning Policy, as this will extend the
lifetime of the scheme. This sets out that “proposals to repower existing wind farms
which are already in suitable sites where environmental and other impacts have
been shown to be capable of mitigation can help to maintain or enhance installed
capacity, underpinning renewable energy generation targets. The site currently
benefits from an extant planning permission. In consenting the original application
Scottish Ministers concluded that the applicant had regard to the desirability of
preserving natural beauty, of conserving flora, fauna, and geological and
physiographical features of special interest and protecting sites, buildings and
objects of architectural, historic or archaeological interest. Further Ministers
considered that the applicant had done what it reasonably could to mitigate the
effects of the development on the aforementioned features. Scottish Ministers. In
reaching these conclusions, the Scottish Ministers concluded that the development
accorded with the provisions of the Development Plan and Scottish Planning Policy
subject to the application of conditions to secure mitigation.
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Modification to Condition 1 - Extension of Implementation Period

The applicant is seeking an extension to allow the implementation of the Section 36
consent and associated deemed planning permission until six years from the date
of consent of the original consent issued by Scottish Ministers. This is due to a
range of factors including the Covid-19 pandemic and the requirement to find an
appropriate aviation solution. It is accepted that these matters will have caused
unexpected delays to the implementation of the consent. The applicant has cited
that other consents issued by Scottish Ministers are of a minimum of five years.
These matters are accepted and it is not considered that the proposed extension to
the implementation period will have any environmental impacts beyond that of the
consented scheme. It is however noted that the schedule of mitigation and pre-
commencement ecology conditions will be particularly important given the time
which will have passed between the original survey work and the implementation of
the consent.

Modification to Condition 2 — Extension of Operational Period

The extension of the operational period may have a number of impacts, but these
are not envisaged to extend beyond those identified in the applicant’s
Environmental Impact Assessment Report, the Council’s consultation response to
the original application or the matters identified by the Reporter. However, each of
the relevant matters addressed in the applicant’'s Environmental Impact
Assessment Report Addendum is included below:

Landscape and Visual Impact

There have been no new national or local landscape designations since the original
application. The EIAR addendum does acknowledge that there have been changes
to the baseline conditions in respect of the cumulative wind farm picture. However,
under this variation application, no changes are proposed to the height or layout of
the turbines. In addition, this is an extant planning permission, so the principle of
development has been established. No statutory consultees have raised any
objections to the proposed variation to conditions 1 and 2 of the 2017 consent in
relation to landscape or visual impacts. Planning conditions 10, 11 and 12 of the
extant 2017 permission relating to design of the scheme are unaffected by this
proposed variation application.

Cultural Heritage

There are no new designated heritage assets beyond those identified in the 2013
application. The main change are the potential cumulative effects from the wind
farm schemes granted consent since the original application. However, the EIAR
addendum has not identified these as significant effects. Historic Environment
Scotland and the Councils Historic Environment Team have raised no objection to
this variation application. Condition 23 of the 2017 consent which requires a
programme of archaeological works will be unaffected by this variation application.
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Ecology and Ornithology

The submitted EIAR addendum report identifies that there have been changes in
peatland classification and bat survey/assessment since the original application.
Updated surveys and the inclusion of a golden plover survey has been undertaken
as part of the 2021 re-design application which is currently pending determination.
The EIAR addendum, concludes that the changes requested to the
commencement period or extending the operational period will result in no new
predicted significant effects or an increase in significance of previously assessed
affects in relation to ecological interest or any ornithological features. No statutory
consultees have raised any objections to the proposed variation to conditions 1 and
2 of the 2017 consent in relation to ecological or ornithological impacts.

Hydrology, Hydrogeology, Geology and Peat

No layout changes are proposed to the extant consent so there would be no
additional impacts upon the peat resource. Flood risk, water quality and private
water supply information has been updated, no additional significant effects have
been identified. Due to the proposed extension in the schemes operational time
period from 30 — 32 years the applicants have re-calculated their carbon balance,
this has resulted in a positive moderate effect. This assessment is considered
appropriate. No statutory consultees have raised any objections to the proposed
variation to conditions 1 and 2 of the 2017 consent in relation to hydrology,
hydrogeology, geology or peat. Conditions 16 (private water supplies), 24 (CEMP),
25 (ecology) and 27 (ecological clerk of works) attached to the 2017 consent will be
unaffected by this variation application.

Traffic and Transport

The EIAR addendum report anticipates that construction will now commence in
2023 subject to Scottish Minsters granting this Section 36¢ variation application.
The original application concluded that no significant residual impacts will occur
during the construction phase of the Development, no additional significant effects
have been identified under the EIAR addendum. No statutory consultees have
raised any objections to the proposed variation to conditions 1 and 2 of the 2017
consent in relation to Traffic and Transport. Conditions 17 (access management),
20 (traffic management plan), 21 (additional signage and temp traffic control
measures), 22 (abnormal loads) attached to the 2017 consent will be unaffected by
this variation application.

Aviation

Since the original scheme, the MOD radar infrastructure at RAF Lossiemouth has
been updated, however, the applicants report that the new radar location is outwith
the line of sight for this development. In addition, the height of the turbines are not
to be altered by this variation application. No statutory consultees (MOD or NATS)
have raised any objections to the proposed variation to conditions 1 and 2 of the
2017 consent in relation to aviation matters. Conditions 6, 8 and 9 of the 2017
consent which relates to a radar mitigation and aviation safety/lighting will be
unaffected by this variation application (see appendix 1). On this basis it is
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considered that the variation application raises no concerns in respect of aviation.
Other material considerations

The existing consent was granted subject to 33 planning conditions. This variation
application only relates to condition 1 and 2. There will be no consequential
changes to any of the remaining conditions. None of the consultees have
requested any additional conditions.

CONCLUSION

The Scottish Government gives considerable commitment to renewable energy and
encourages planning authorities to support the repowering of wind farms where it
can be demonstrated that they are on suitable sites and environmental and other
impacts can be appropriately mitigated. The principle of a wind farm has been
established in this location. The key consideration therefore is whether the
proposed variations are deemed acceptable. The rationale for the request in light of
the Covid-19 pandemic and the reasons outlined in section 1 of this report are
considered to be reasonable. No further environmental impacts beyond those
considered and accepted by Scottish Ministers in consenting the original
application are envisaged. In addition, there are no consultee objections to the
proposed variation and no public representations have been made.

The Council has determined its response to this application against the policies set
out in the Development Plan, principally Policy 67 of the Highland-wide Local
Development Plan. This policy also reflects policy tests of other policies in the plan,
for example Policy 28 and those contained within Scottish Planning Policy. Given
the above analysis, the application to variations proposed are considered
acceptable in terms of the Development Plan, national policy and is acceptable in
terms of all other applicable material considerations

All relevant matters have been taken into account when appraising this application.
It is considered that the proposal accords with the principles and policies contained
within the Development Plan and is acceptable in terms of all other applicable
material considerations.

IMPLICATIONS

Resource: Not applicable

Legal: Not applicable

Community (Equality, Poverty and Rural): Not applicable

Climate Change/Carbon Clever: The wider project will make a contribution to
meeting energy targets and provide renewable energy.

Risk: Not applicable

Gaelic: Not applicable



1. RECOMMENDATION
Action required before decision issued N

It is recommended that The Highland Council Raise No Objection to this variation
application subject to the conditions and reasons set out in the existing Section 36
consent and deemed planning permission contained within Appendix 1, with the
exception of conditions 1 and 2 which should be reworded as follows:

1. 1) This consent shall expire after a period of 32 years from the date of
Final Commissioning.

2) Written confirmation of the date of First Commisioning and Final
Commissioning shall be provided to the Planning Authority and
Scottish Ministers no later than one calendar month after that date.

Reason: to define the duration of the consent.

2. The Development shall be commenced no later than six years from the date
of this consent, or in substitution such other period as the Scottish Ministers
may hereinafter direct in writing.

Reason: to ensure that the consent is implemented within a reasonable time

period
Signature: David Mudie
Designation: Area Planning Manager — South
Author: Alison Harvey

Background Papers: Documents referred to in report and in case file.
Relevant Plans:

Document Type Document No. Version No. Date Received

LOCATION PLAN 02914D2202-06 August 21

SITE LAYOUT PLAN 02914-RES-PRO-DR-PT-001 August 21




Energy and Climate Change Directorate v
Energy Division ’ 4

The Scottish
Government
Riaghaltas na h-Alba

Carolyn Wilson

RES UK & Ireland Limited
Third Floor

STV

Pacific Quay

Glasgow

G51 1PQ

6 October 2017

Dear Ms Wilson

APPLICATION FOR CONSENT UNDER $S36 OF THE ELECTRICITY ACT 1989 AND
DEEMED PLANNING PERMISSION UNDER $57(2) OF THE TOWN AND COUNTRY
PLANNING (SCOTLAND) ACT 1997 FOR CAIRN DUHIE WIND FARM, IN THE
HIGHLAND PLANNING AUTHORITY AREA.

Application

| refer to the application made by RES UK & Ireland Limited (a company incorporated under
Companies Acts with registered number 4913493 and having its registered office at Beaufort
Court, Egg Farm Lane, Off Station Road, Kings Langley, Hertfordshire, WD4 8LR dated 4
November 2013 for consent under section 36 of the Electricity Act 1989 (“the Electricity Act”)
for the construction and operation of the Cairn Duhie Wind Farm, approximately 1.5km
south-east of Ferness, off the A939 between Nairn and Grantown on Spey. The wind farm
would comprise 20 wind turbines with a generating capacity in excess of 50MW. This letter
contains the Scottish Ministers’ decision to grant consent.

Following formal consultation on the application, additional information was submitted on 10
October 2014 which included information relating to carbon balance assessment, peat
assessment, forestry replanting, information relating to an additional viewpoint and an
assessment of capercaille connectivity in relation to the Darnaway and Lethen Forest
Special Protection Area (SPA). In January 2016 additional information was submitted which
included an update to the cumulative landscape and visual impact assessment of the
proposal, an assessment of impacts in relation to the Drynachan, Lochindorb and Dava Moor
Scenic Landscape Area and information in relation to visual impacts on communities.

Planning Permission

In terms of section 57(2) of the Town and Country Planning (Scotland) Act 1997 Scottish
Ministers may on granting consent under section 36 of the Electricity Act for the construction
and operation of a generating station direct that planning permission be deemed to be
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	HIGHLAND COUNCIL
	Committee:  South Planning Applications Committee
	Date:   14 December 2021
	Report Title:  21/04243/S36: Renewable Energy Systems Ltd (RES) 
	   Land 2.8KM SE Of Little Lyne, Glenferness
	PROPOSED DEVELOPMENT

	SITE DESCRIPTION
	PLANNING HISTORY
	CONSULTATIONS
	DEVELOPMENT PLAN POLICY
	OTHER MATERIAL CONSIDERATIONS
	The Highland-wide Local Development Plan is currently under review and is at Main Issues Report Stage. It is anticipated the Proposed Plan will be published following publication of secondary legislation and National Planning Framework 4.
	In addition, the Council has further advice on delivery of major developments in a number of documents. This includes Construction Environmental Management Process for Large Scale Projects (Aug 2010) and The Highland Council Visualisation Standards for Wind Energy Developments (Jul 2016).
	Scottish Government Planning Policy (SPP) and Guidance
	Scottish Planning Policy (SPP) advances principal policies on Sustainability and Placemaking, and subject policies on A Successful, Sustainable Place; A Low Carbon Place; A Natural, Resilient Place; and A Connected Place. It also highlights that the Development Plan continues to be the starting point of decision making on planning applications. The content of the SPP is a material consideration that carries significant weight, but not more than the Development Plan, although it is for the decision maker to determine the appropriate weight to be afforded to it in each case.
	SPP sets out continued support for onshore wind. It requires Planning Authorities to progress, as part of the Development Plan process, a spatial framework identifying areas that are most likely to be most appropriate for onshore wind farms as a guide for developers and communities. It also lists likely considerations to be taken into account relative to the scale of the proposal and area characteristics (Para. 169 of SPP).
	Paragraph 170 of SPP sets out that areas identified for wind farms should be suitable for use in perpetuity. This means that even though the consent is time limited the use of the site for a wind farm must be considered as, to all intents and purposes, a permanent one.  The implication of this is that operational effects should be considered as permanent, and their magnitude should not be diminished on the basis that the specific proposal will be subject to a time limited consent.
	Paragraph 174 of SPP sets out that proposals to repower wind farms which are already in suitable sites can help to maintain or enhance installed capacity, under pinning renewable energy targets. It further highlights that the current use of a wind farm site will be a material consideration in any repowering proposal.
	National Planning Framework 4 will, in due course, supersede Scottish Planning Policy and form part of the Development Plan. Draft National Planning Framework 4 was published in November 2021. It comprises four parts, summarised below:
	The Spatial Strategy sets out that we must embrace and deliver radical change so we can tackle and adapt to climate change, restore biodiversity loss, improve health and wellbeing, build a wellbeing economy and create great places. It makes clear that new development and infrastructure will be required to meet the net zero targets by 2045. To facilitate this, it sets out that we must rebalance our planning system so that climate change and nature recovery are the primary guiding principles for all our decisions. It sets out that significant weight should be given to the global climate emergency when considering development proposals. The draft sets out that the planning system should support all forms of renewable energy development in principle. Specific to this proposal it states that development proposals to extend and expand existing wind farms should be supported unless the impacts identified (including cumulative effects) are unacceptable. It continues to highlight a range of considerations for renewable energy applications, similar to the existing provisions of Scottish Planning Policy.
	Other Relevant National Guidance and Policy
	As detailed above, this application has been submitted to the Scottish Government for approval under Section 36c of the Electricity Act 1989 (as amended). Should Ministers approve the variation, it will receive deemed planning permission under Section 57(2) of the Town and Country Planning (Scotland) Act 1997 (as amended). While not a planning application, the Council processes S36 applications in the same way as a planning application as a consent under the Electricity Act will carry with it deemed planning permission.
	Reasonably mitigate any effect which the proposals would have on the natural beauty of the countryside or on any such flora, fauna, features, sites, buildings or objects.
	It should be noted that for applications under the Electricity Act 1989 that the Development Plan is just one of a number of considerations and Section 25 of the Town and Country Planning (Scotland) Act 1997 requires planning applications to be determined in accordance with the development plan unless material considerations indicate otherwise, is not engaged.
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